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IN THE SUPREME COURT 
OF THE STATE OF IDAHO 
Supreme Court Docket #41452-2013 
Bonner County CV2010-1837 
DUANE R. MUELLER, 
Plaintiff I Respondent 
VS. 
CAROLYN HILL, KEVIN M. THOMPSON and PHILOMENA 
KEYS; NORTHWEST SHELTER SYSTEM, LLC., 
Defendants I Appellants 
And 
JEFFREY T. BUCK dba BUCK'S CONSTRUCTION; BUCK'S 
CONSTRUCTION, LLC,. 
Defendants. 
CLERK'S RECORD ON APPEAL 
Appealed from the District Court of the First Judicial District 
of the State of Idaho, in and for the County of Bonner. 
D. Toby McLaughlin, 
Attorney At Law 
Attorney for Res ondent 
John A. Finney, 
Attorney At Law 
Attorney for 
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BOWERS Filing: A - All initial civil case filings of any type not Steve Verby 
listed in categories B-H, or the other A listings 
below Paid by: McLaughlin, D. Toby (attorney for 
Mueller, Duane R) Receipt number: 0444408 
Dated: 9/28/2010 Amount: $88.00 (Check) For: 
Mueller, Duane R (plaintiff) 
OPPELT Verified Complaint Steve Verby 
OPPELT 3 Summons Issued Steve Verby 
OPPELT Affidavit Of Service - Carolyn Thompson Served Steve Verby 
OPPELT Affidavit Of Service - Kevin Thompson Steve Verby 
BOWERS Defendant: Hill, Carolyn Appearance John A Steve Verby 
Finney 
BOWERS Defendant: Thompson, Kevin M Appearance Steve Verby 
John A Finney 
BOWERS Defendant: Keys, Philomena Appearance John A Steve Verby 
Finney 
BOWERS Defendant: Northwest Shelter Systems. LLC Steve Verby 
Appearance John A Finney 
BOWERS Filing: 11 - Initial Appearance by persons other Steve Verby 
than the plaintiff or petitioner Paid by: Finney, 
John A (attorney for Hill, Carolyn) Receipt 
number: 0445761 Dated: 10/20/2010 Amount: 
$58.00 (Check) For: Hill, Carolyn (defendant), 
Keys, Philomena (defendant), Northwest Shelter 
Systems, LLC (defendant) and Thompson, Kevin 
M ( defendant) 
OPPELT Notice Of Appearance Steve Verby 
MORELAND Answer & Counterclaim Steve Verby 
OPPELT Scheduling Order Steve Verby 
KELSO Scheduling Form -John A Finney Steve Verby 
MORELAND Plaintiff's Answer to Defendants' Answer, Steve Verby 
Affirmative Defenses & Counterclaims 
MORELAND Plaintiff's Scheduling Form - Toby McLaughlin Steve Verby 
OPPELT Notice Of Trial (Pretrial Order Attached) Steve Verby 
OPPELT Order for Mediation Steve Verby 
OPPELT Hearing Scheduled (Court Trial - 2 Days Steve Verby 
07/25/2011 09:00 AM) 
PHILLIPS Notice of Mediation Steve Verby 
OPPELT Notice Of Service of Plaintiff's First Set of Steve Verby 
Interrogatories, Requests for Production, and 
Requests for Admission 8 2 G 
Date: 1/28/2014 
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Regarding Case Status/Mediation (resolution per 
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OPPELT Amended Acknowledgment Pursuant to Rule 
16(k)(7) IRCP Regarding Case Status/Mediation 
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PHILLIPS Stipulated Motion to Amend Complaint and 
Continue Trial 
PHILLIPS Order: (1) Vacating and Resetting Trial Date; and 
(2) Granting Leave to Amend Complaint 
PHILLIPS Amended Complaint Filed 
PHILLIPS Hearing result for Court Trial - 2 Days held on 
07/25/2011 09:00 AM: Hearing Vacated 
PHILLIPS Summons Issued 
OPPELT Affidavit of Non-Service 
OPPELT Affidavit of Duane Mueller in Support of Plaintiffs 
Motion for Preliminary Injunction 
OPPELT Affidavit of Jack Hester in Support of Plaintiffs 













OPPELT Plaintiffs Motion for Temporary Restraining Order Steve Verby 
and Preliminary Injunction 
OPPELT Memorandum in Support of Plaintiffs Motion for Steve Verby 
Preliminary Injunction 
PHILLIPS Notice Of Hearing Re; Plaintiffs Motion for Steve Verby 
Temporary Restraining Order and Preliminary 
Injunction 
PHILLIPS Hearing Scheduled (Motion 07/06/2011 01 :30 Steve Verby 
PM) for Temporary Restraining Order and 
Preliminary Injunction 
PHILLIPS Notice Of Rescheduled Hearing - July 20, 2011 Steve Verby 
PHILLIPS Hearing result for Motion scheduled on Steve Verby 
07/06/2011 01 :30 PM: Hearing Vacated for 
Temporary Restraining Order and Preliminary 
Injunction 
PHILLIPS Notice of Rescheduled Hearing - (duplicate?) Steve Verby 
PHILLIPS Affidavit Of Service - Jeffrey Buck served Steve Verby 
6/28/2011 
PHILLIPS Hearing Scheduled (Motion 07/20/2011 09:30 Steve Verby 
AM) for Temporary Restraining Order and 
Preliminary Injunction 
PHILLIPS Amended Notice of Hearing Re: Plaintiffs Motion Steve Verby 
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Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
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PHILLIPS Notice Of Service Of Discovery Documents -
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Answers and Responses to Plaintiff's First Set of 
Interrogatories, Requests for Production and 
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PHILLIPS Notice Of Service Of Discovery Documents -
Defendants' Hill, Thompson, and Keys Answers 
and Responses to Plaintifs First Set of 
Interrogatories, Requests for Production and 
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AYERLE Court Minutes 
Hearing type: Motion for TRO and Prelim 
Injunction Exhibit list also attached 
Hearing date: 7/20/2011 
Time: 9:55 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Susan Ayerle 
Tape Number: 2 
Katherine Murdoch with Pl 
John Finney with Def 
OPPELT Exhibit List 
OPPELT Hearing result for Motion scheduled on 
07/20/2011 09:30 AM: District Court Hearing Hel< 
Court Reporter: Val Larson 
Number of Transcript Pages for this hearing 
estimated: for Temporary Restraining Order and 
Preliminary Injunction - Less Than 100 Pages -
Continuation Hearing to be Scheduled 
PHILLIPS Notice Of Service Of Discovery Documents -
Defendants' First Set of Interrogatories Requests 
for Production and Requests for Admission 
OPPELT Hearing Scheduled (Motion 07/28/2011 09:00 
AM) for Temporary Restraining Order and 
Preliminary Injunction 
OPPELT Notice Of Hearing 
SECK Court Minutes 
Hearing type: Motion for TRO and Prelim lnjunctio 
Hearing date: 7/28/2011 
Time: 9:00 am 
Courtroom: 
Court reporter: Debra Burnham 
Minutes Clerk: Melissa Seek 
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PHILLIPS Notice Of Service Of Discovery Documents-
Defendants' Hill Thompson and Keys First 
Supplemental Answers and Responses to 
Plaintiffs First Set of Interrogatories Requests for 
Production and Requests for Admission 
OPPELT Exhibit List 






07/28/2011 09:00 AM: District Court Hearing Hel< 
Court Reporter: Debra Burnham 
Number of Transcript Pages for this hearing 
estimated: for Temporary Restraining Order and 
Preliminary Injunction - More Than 100 Pages 
OPPELT Hearing result for Motion scheduled on Steve Verby 
07/28/2011 09:00 AM: Motion Denied for 
Temporary Restraining Order and Preliminary 
Injunction 
PHILLIPS Notice Of Service Of Discovery Documents - Steve Verby 
Plaintiffs Second Set of Interrogatories, Rquests 
for Production, and Requests for 
Admission 
OPPELT Order Denying Preliminary Injunction Steve Verby 
OPPELT Hearing Scheduled (Court Tria! - 2 Days Steve Verby 
10/31/2011 09:00 AM) 
OPPELT Amended Notice Of Trial Steve Verby 
PHILLIPS Notice Of Service Of Discovery Documents - Steve Verby 
Plaintiffs Responses to Defendants' First Set of 
Interrogatories, Requests for Production, and 
Requests for Admission 
ADLER Notice of serving defendants' Hill, Thompson, and Steve Verby 
Keys answers and responses to Plfs second set 
of interrogatories, Reqests for Production, and 
Req for admission 
PHILLIPS Plaintiffs Expert Witness Disclosure Steve Verby 
PHILLIPS Affidavit Of Service - Woods Crushing & Hauling Steve Verby 
served subpoena 9/09/11 
PHILLIPS Filing: 11 - Initial Appearance by persons other Steve Verby 
than the plaintiff or petitioner Paid by: Jeffrey 
Buck Receipt number: 0463433 Dated: 
9/26/2011 Amount: $58.00 (Cash) For: Buck, 
Jeffrey T (defendant) and Buck's Construction, 
LLC ( defendant) 
PHILLIPS Notice of Appearance - Jeffrey T and Crystal Steve Verby 
Buck 
PHILLIPS Defendant: Buck, Jeffrey T Appearance Pro Se Steve Verby 
(appearing for himself, Buck's Construction; 
Buck's Construction, LLC) 
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PHILLIPS Motion to Shorten Time - Oct 19, 2011 
PHILLIPS Hearing Scheduled (Motion 10/19/2011 02:30 
PM) to Shorten Time 
PHILLIPS Motion to Vacate and Reset Trial Setting and 
Notice of Hearing 
PHILLIPS Affidavit of Duane Mueller in Support of Plaintiffs 
Motion to Vacate and Reset Trial Setting 
PHILLIPS Affidavit of Toby McLaughlin in Support of 
Plaintiffs Motion to Vacate and Reset Trial 
Setting 
PHILLIPS Notice Of Hearing Re: Plaintiffs Motion to Vacate 
and Reset Trial and Motion to Shorten Time - Oct 
19,2011 
PHILLIPS Hearing Scheduled (Motion 10/19/2011 02:30 
PM) to Vacate and Reset Trial 
HENDRICKSO Consent of Client for Continuance in a Pleading 
AYERLE Court Minutes 
Hearing type: Motion to Vacate and Reset Trial 
Hearing date: 10/19/2011 
Time: 2:46 pm 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Susan Ayerle 
Tape Number: 2 
Toby McLaughlin for Pl 
John finney for Def 
OPPELT Hearing result for Motion scheduled on 
10/19/2011 02:30 PM: District Court Hearing Heh 
Court Reporter: Val Larson 
Number of Transcript Pages for this hearing 
estimated: to Vacate and Reset Trial - Less Than 
100 Pages 
OPPELT Hearing result for Motion scheduled on 
10/19/2011 02:30 PM: Motion Granted to 
Vacate and Reset Trial 
OPPELT Hearing result for Motion scheduled on 
10/19/2011 02:30 PM: Motion Granted to 
Shorten Time 
OPPELT Hearing result for Court Trial - 2 Days scheduled 
on 10/31/2011 09:00 AM: Continued 
OPPELT Plaintiffs Memorandum in Support of Motion for 
Leave to Amend Complaint to Include a Claim for 
Punitive Damages 
OPPELT Plaintiffs Motion for Leave to Amend Complaint 
to Include a Claim for Punitive Damages 
OPPELT Plaintiffs Motion for Various Equitable Relief 








































First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
OPPELT Affidavit of Duane Mueller in Support of Plaintiffs 
Motion to Amend Complaint to Add a Claim for 
Punitve Damages and Motion for Various Relief 
OPPELT Order to Vacate Trial Setting 
KELSO Notice of Hearing RE: Plaintiffs Motion to Amend 
Complaint to Add a Claim for Punitive Damages 
and Motion for Various Equitable Relief 
OPPELT Hearing Scheduled (Motion 12/21/201110:00 
AM) to Amend Complaint to Add a Claim for 
Punitive Damages 
OPPELT Hearing Scheduled (Motion 12/21/2011 10:00 
AM) for Various Equitable Relief 
OPPELT Notice of Telephonic Hearing RE: Defendants 
Jeffrey T. Buck d/b/a Buck's Construction and 
Buck's Construction, LLC's Motion for More 
Definite Statement 
OPPELT Hearing Scheduled (Motion 01/04/2012 10:30 
AM) for a More Definite Statement 
OPPELT Defendants Jeffrey T. Buck d/b/a Buck's 
Construction and Buck's Construction, LLC's 
Motion for More Definite Statement and 











HENDRICKSO Defendant: Buck's Construction, LLC Appearance Steve Verby 
Donald J. Farley 
HENDRICKSO Defendant: Buck, Jeffrey T Appearance Donald J. Steve Verby 
Farley 
OPPELT Amended Notice Of Hearing Re: Plaintiffs Steve Verby 
Motion to Amend Complaint to Add a Claim for 
Punitive Damages and Motion for Various 
Equitable Relief 
OPPELT Hearing result for Motion scheduled on Steve Verby 
12/21/2011 10:00 AM: Continued to Amend 
Complaint to Add a Claim for Punitive Damages 
OPPELT Hearing Scheduled (Motion 01/04/2012 10:30 Steve Verby 
AM) to Amend Complaint to Add a Claim for 
Punitive Damages 
OPPELT Hearing result for Motion scheduled on Steve Verby 
12/21/2011 10:00 AM: Continued for Various 
Equitable Relief 
OPPELT Hearing Scheduled (Motion 01/04/2012 10:30 Steve Verby 
AM) for Various Equitable Relief 
HENDRICKSO Memorandum in Opposition to Plaintiffs Motion Steve Verby 
for Leave to Amend Complaint To Include: A 
Claim for Punitive Damages 
HENDRICKSO Objection and Response to Motion to Amended Steve Verby 
and for Various Equitable~~ir 
Date: 1/28/2014 
Time: 12:4 














First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
HENDRICKSO Affidavit of Jeffrey T. Buck in Opposition to 




to Include a Claim for Punitive Damages (attorney 
to refile, document not signed 12-29-2011) 
HENDRICKSO Talked with Kelly at Attorney's office re: document Steve Verby 
filed with no signature on 12-28-11 Affidavit of 
Jeffrey Buck, explanation in the memo that was 
filed same day 
12-29-2011 1032am JH 
HENDRICKSO Affidavit of Jeffrey T. Buck in Opposition to Steve Verby 
Plaintiffs Motion For Leave to Amend Complaint 
to Include a Claim forPuntitive Damages 
RASOR Court Minutes Steve Verby 
Hearing type: Motion 
Hearing date: 1/4/2012 
Time: 1 :20 pm 
Courtroom: 
Court reporter: Anne Brownell 
Minutes Clerk: Sandra Rasor 
Tape Number: 
OPPELT Hearing result for Motion scheduled on Steve Verby 
01/04/2012 10:30 AM: District Court Hearing Hel< 
Court Reporter: Anne Brownell 
Number of Transcript Pages for this hearing 
estimated: to Amend Complaint to Add a Claim 
for Punitive Damages - Less Than 100 Pages 
OPPELT Hearing result for Motion scheduled on Steve Verby 
01/04/2012 10:30 AM: Motion Granted to 
Amend Complaint to Add a Claim for Punitive 
Damages 
OPPELT Hearing result for Motion scheduled on Steve Verby 
01/04/2012 10:30 AM: District Court Hearing Hel< 
Court Reporter: Anne Brownell 
Number of Transcript Pages for this hearing 
estimated: for a More Definite Statement 
OPPELT Hearing result for Motion scheduled on Steve Verby 
01/04/2012 10:30 AM: District Court Hearing Heh 
Court Reporter: Anne Brownell 
Number of Transcript Pages for this hearing 
estimated: for Various Equitable Relief 
OPPELT Hearing result for Motion scheduled on Steve Verby 
01/04/2012 10:30 AM: Motion Denied for a 
More Definite Statement 
OPPELT Hearing result for Motion scheduled on Steve Verby 
01/04/2012 10:30 AM: Motion Granted in Part 
for Various Equitable Relief 
HENDRICKSO Notice of Change of Firm Name -Attorney D. Steve Verby 
Farley 
HENDRICKSO Order (3 pgs) Steve Verby 
)ate: 1/28/2014 
rime: 12:4 

















First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
HENDRICKSO Second Amended Complaint 
DRIVER Estimate Of Transcript Cost - for TRO and 
Preliminary lnjuction hearing held on July 20,2011 
- reporter Val Larson 
DRIVER Transcript was sent to atty 
HENDRICKSO Defendants Jeffrey T. Buck d/b/a Buck's 
Construction and Buck's Construction LLC's 
Answer to Second Amended Compalint (filed 
January 31, 2012) and Demand for Jury Trial 
HENDRICKSO Notice of Service 
HENDRICKSO Notice of Serdv ice of Plaintiff's Responses to 
Defendant Buck's First Set of Interrogatories, 
Requests for Production and Requests for 
Admission 
HENDRICKSO Defendants Jeffrey T. Buck d/b/a Buck's 
Construction and Buck's Construction, LLC 
Motion TO Compel 
HENDRICKSO Defendants Jeffrey T. Buck d/b/a Buck's 
Construction and Buck's Construction, LLC's 
Memorandum in Support of Motion to Compel 
HENDRICKSO Notice of Hearing re: Defendants Jeffrey T. Buck 
d/b/a Buck's Construction and Buck's 
Construction, LLC's Motion to Compel 
HENDRICKSO Hearing Scheduled (Motion to Compel 
06/06/2012 09:00 AM) Defendants Jeffrey T. 
Buck d/b/a Buck's Construction and Buck's 
Construction LLC's Motion To Compel 
HENDRICKSO Affidavit of Randall L. Schmitz in Support of 
Defendants Jeffrey T. Buck d/b/a Buck's 
Construction and Buck's Construction, LLC's 
Memorandum in Support of Motion to Compel 
HENDRICKSO Defendants Jeffrey T. Buck d/b/a Buck's 
construction and Buck's Construction, LLC's 
Reply Memorandum in Support of Motion to 
Comple 
HENDRICKSO Affidavit of Randall L. Schmitz in Support of 
Defendants Jeffrey T. Buck d/b/a Buck's 
Construction and Buck's Construction, LLc's 
Reply in Support of Motion To Compel 
HENDRICKSO ****END OF FILE #1*****BEGIN FILE #2****** 
RASOR Court Minutes 
Hearing type: Motion to Compel 
Hearing date: 6/6/2012 
Time: 9:05 am 
Courtroom: 
Court reporter: 
833 Minutes Clerk: Sandra Rasor 





































First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
OPPELT Hearing result for Motion to Compel scheduled 
on 06/06/2012 09:00 AM: District Court Hearing 
Held 
Court Reporter: None 
Number of Transcript Pages for this hearing 
estimated: (Defendants Buck d/b/a Buck's 
Construction and Buck's Construction LLC's 
Motion) - Less Than 100 Pages 
OPPELT Hearing result for Motion to Compel scheduled 
on 06/06/2012 09:00 AM: Motion Granted 
(Defendants Buck d/b/a Buck's Construction and 
Buck's Construction LLC's Motion) 
HENDRICKSO Order Granting Defendants Jeffrey T. BUck d/b/a 
Buck's Construction and Buck's Construction, 
LLC's Motion To Compel 
OPPELT Stipulation to Dismiss Claim for Intentional 
Infliction of Emotional Distress 
HENDRICKSO Order Granting Leave to Dismiss Claim for 
lntertional Infliction of Emothional Distress 
HENDRICKSO Notice Of Substitution Of Counsel 
OPPELT Plaintiffs Motion for Trial Setting 
HENDRICKSO Motion and Memorandum to Compel Defendant 
HIii, Thompson, Keys and Northwest Shelter 
System's Discovery Responses 
HENDRICKSO Affidavit in Support of Motion to Compel 
HENDRICKSO Motion For Sanctions 
HENDRICKSO Notice of Hearing re: Plaintiffs Motion to Compel 
and Motion For Sanctions 
HENDRICKSO Hearing Scheduled (Motion 10/17/2012 11:30 
AM) Plaintiffs Motion to Compel and Motion For 
Sanctions 
OPPELT Hearing Scheduled (Court Trial - 2 Days 
03/25/2013 09:00 AM) 
OPPELT Second Amended Notice Of Trial 
HENDRICKSO Motion to Compel, For Sanctions, Supporting 
Affidavit, and Notice of Hearing 
HENDRICKSO Hearing Scheduled (Motion to Compel 
10/17/2012 11 :30 AM) Defendant's Motion to 



































First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
SECK Court Minutes 
Hearing type: Motions to Compel 
Hearing date: 10/17/2012 
Time: 11 :31 am 
Courtroom: 
Court reporter: Amy Wilkins 
Minutes Clerk: Melissa Seek 
Tape Number: ct 2 
Toby McLaughlin 
John Finney 
OPPELT Hearing result for Motion to Compel scheduled 
on 10/17/201211:30 AM: District Court Hearing 
Held 
Court Reporter: Amy Wilkins 
Number of Transcript Pages for this hearing 
estimated: Defendant's Motion to Compel and for 
Sanctions - Less Than 100 Pages 






10/17/201211:30AM: District Court Hearing Hel< 
Court Reporter: Amy Wilkins 
Number of Transcript Pages for this hearing 
estimated: Plaintiffs Motion to Compel and 
Motion For Sanctions - Less Than 100 Pages 
HENDRICKSO Affidavit Of Attorney Fees and Costs Incurred re: Steve Verby 
Motion to Compel 
HENDRICKSO Corrected Motion To Compel, For Sanctions, Steve Verby 
Supporting Affidavit and Notice of Rescheduled 
Hearing 
HENDRICKSO Hearing Scheduled (Motion 11/21/2012 11 :00 Steve Verby 
AM) 
HENDRICKSO Notice of Serving Defendants' Supplemental Steve Verby 
Discovery Answers and Responses 
HENDRICKSO Answer to Second Amended Complaint and Steve Verby 
Amended Counterclaim 
DRIVER Order Granting Plaintiffs Motion to Compel Steve Verby 
HENDRICKSO Plaintiffs Response to Defendants' Corrected Steve Verby 
Motion To Compel for Sanctions 
HENDRICKSO Notice of Deposition of Duane R. Mueller Steve Verby 
HENDRICKSO Notice of Hearing Steve Verby 
RE: Plaintiffs Motion to Permit Withdrawal and 
Amendment of Answers to Requests for 
Amdission 
HENDRICKSO Hearing Scheduled (Motion 12/05/2012 11 :30 Steve Verby 
AM) Plaintiffs Motion To Permit Withdrawal and 
Amendment of Answers to Amendment of 


















First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
AYERLE Court Minutes 
Hearing type: Defendants' Motion to Compel 
Hearing date: 11/21/2012 
Time: 11 :03 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Susan Ayerle 
Tape Number: 2+ 
Toby McLaughlin for Pl 
John Finney for Defs 
HENDRICKSO Notice of Continuation of Hearing 
HENDRICKSO Plaintiffs Motion and Memorandum to Permit 
Withdrawa and Amendment of Answers to 
Requests for Admission 
HENDRICKSO Hearing Scheduled (Motion to Compel 
12/05/2012 11 :00 AM) for Sanctions 
OPPELT Hearing result for Motion scheduied on 
11/21/2012 11 :00 AM: District Court Hearing Heh 
Court Reporter: Valerie Larson 
Number of Transcript Pages for this hearing 
estimated: to Compel and For Sanctions 
(Defendants motion) - More Than 100 Pages 









OPPELT Opposition to Plaintiffs Motion and Memorandum Steve Verby 
to Permit Withdrawal and Amendment of Answers 
to Request for Admission 
OPPELT Affidavit of Leslie M. Haynes in Support of Steve Verby 
Opposition to Plaintiffs Motion and Memorandum 
to Permint Withdraw! and Amendment of Answers 
to Requests for Admission 
OPPELT Order for Payment of Fees Steve Verby 
HENDRICKSO Notice of Rescheduled Deposition of Duane R. Steve Verby 
Mueller 
HENDRICKSO Subpoena Duces Tecum issued - copy to file Steve Verby 
AYERLE Court Minutes Steve Verby 
Hearing type: Motion to Compel, Sanctions, etc 
Hearing date: 12/5/2012 
Time: 11 :03 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Susan Ayerle 
Tape Number: 4 
Toby Mclaughlin for Pl 
John Finney for Def 
.836 
Date: 1/28/2014 
Time: 12: M 














First Judicial District Court - Bonner County 
ROA Report 
User: HUMRICH 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User Judge 
OPPELT Hearing result for Motion scheduled on Steve Verby 
12/05/2012 11:30 AM: District Court Hearing Hel< 
Court Reporter: Valerie Larson 
Number of Transcript Pages for this hearing 
estimated: to Permit Withdrawal and Amendment 
of Answers to Amendment of Answers to 
Requests for Admission 
(Donald Farley by telephone) - Less Than 100 
Pages 
OPPELT Hearing result for Motion scheduled on Steve Verby 
12/05/2012 11 :30 AM: Motion Granted to Permit 
Withdrawal and Amendment of Answers to 
Amendment of Answers to Requests for Admissio 
(Donald Farley by telephone) 
OPPELT Hearing result for Motion to Compel scheduled Steve Verby 
on 12/05/2012 11:00 AM: District Court Hearing 
Held 
Court Reporter: Valerie Larson 
Number of Transcript Pages for this hearing 
estimated: for Sanctions - Less Than 100 Pages 
(Donald Farley by telephone) 
OPPELT Order Permitting Withdrawal and Amendment of Steve Verby 
Answers to Requests for Admission 
MORELAND Notice Of Service of Plaintiffs Supplemental Steve Verby 
Responses to Defendants' First Set of 
Interrogatories, Requests for Production & 
Requests for Admission 
BOWERS Letter from M & M Court Reporting re: deposition Steve Verby 
of Duane Mueller 
BOWERS Letter from M & M Court Reporting re: deposition Steve Verby 
of Sandy Curtis 
HENDRICKSO Plaintiffs Supplemental Expert Witness Steve Verby 
Disclosure 
MORELAND Stipulation For Dismissal with prejudice of Steve Verby 
Defendants, Jeffrey T. Buck D/B/A Buck's 
Construction & Buck's Construction, LLC 
JACKSON Order of Dismissal of Defendants Jeffery T. Buck, Steve Verby 
dba Buck's Construction and Buck's Construction, 
LLC With Prejudice 
JACKSON Civil Disposition entered for: Buck, Jeffrey T, Steve Verby 
Defendant; Buck's Construction, LLC, Defendant; 
Mueller, Duane R, Plaintiff. Filing date: 
12/31/2012 
HENDRICKSO Plaintiffs Motion for Contempt Against Steve Verby 
Defendants Hill, Thompson, Keys and Northwest 
Shelter Systems, LLC 
Date: 1/28/2014 


























First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
HENDRICKSO Affidavit of Toby McLaughlin in Support of 
Plaintiff's Motion for Contempt Against 
Defendants Hill, Thompson, Keys and Northwest 
Shelter Systems, LLC 
OPPELT Copy of Letter from M&M Court Reporting 
Service, Inc. to John A. Finney 
OPPELT Copy of Letter from M&M Court Reporting 
Service, Inc. to Jonn A. Finney 
HENDRICKSO Notice of Deposition of Carolyn Hill 
HENDRICKSO Notice of Deposition of Devin Thompson 
HENDRICKSO Amended Notice of Deposition of Devin 
Thompson 
HENDRICKSO Amended Notice of Deposition of Carolyn Hill 
HENDRICKSO Offer of Judgment 
HENDRICKSO Plaintiffs Second Supplemental Expert Witness 
Disclosure 
HENDRICKSO Affidavit of Service - re: Subpoena Duces Tecum 
on First Interstate Bank 






Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Supplemental Responses to Defendants' First Set 
of Interrogatories, Requests for Admission 
OPPELT Notice to Counsel Barbara A Buchanan 
HENDRICKSO Motion to Enter Order and for an Award of Barbara A. Buchanan 
Attorney Fees and Costs 
and Notice of Hearing 
HENDRICKSO Hearing Scheduled (Motion for Attorney fees and Barbara A Buchanan 
Costs 03/25/2013 09:00 AM) 
HENDRICKSO Defendants' Supplemental Notice of Expert Barbara A Buchanan 
Witness Disclosure 
HENDRICKSO Affidavit of Fees Regarding Motion to Compel Barbara A Buchanan 
HENDRICKSO Amended Certificate of Service Barbara A. Buchanan 
HENDRICKSO Defendants' Pre-Trial Compliance (Exhibit List Barbara A. Buchanan 
and Witness List) 
HENDRICKSO Defendant's Exhibits - (in white binder/ Bench Barbara A Buchanan 
copy) 
HENDRICKSO Plaintiff's Witness List Barbara A Buchanan 
HENDRICKSO Plaintiff's Exhibit Disclosure Barbara A Buchanan 
HENDRICKSO Amended Plaintiff's Exhibit Disclosure Barbara A Buchanan 
HENDRICKSO Notice of Service of Plaintiff's Third Supplemental Barbara A Buchanan 
Responses to Defendant's First Set of 
Interrogatories, Requests for Production and 
Requests for Admission 
HENDRICKSO Defendants' Trial Brief ~f K posed Findings Barbara A. Buchanan 
and Conclusions ~" 
Time: 12: 

















First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
HENDRICKSO Plainitffs Motions in Limine 
HENDRICKSO Plaintiffs Objection to Motion to Enter Order and 
for an Award of Attorney's Fees and Costs 
HENDRICKSO Affidavit of Toby McLaughlin in Support of 
Plaintiffs Motion in Limine and Objection to 
Motion to Enter Order and For an Award of 
Attorney Fees and Costs 
User: HUMRICH 
Judge 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
OPPELT *******************Begin File No. 3******************** Barbara A. Buchanan 
OPPELT Hearing Scheduled (Scheduling Conference Barbara A Buchanan 
03/22/2013 02:30 PM) 
OPPELT Notice Of Hearing Barbara A Buchanan 
KRAMES Plaintiffs Amended Witness List Barbara A Buchanan 
KRAMES Plaintiffs Trial Brief Barbara A Buchanan 
BOWERS Letter from M & M Reporting re: mailing of Barbara A Buchanan 
deposition of Kevin M. Thompson 
BOWERS Letter from M & M Reporting re: mailing of Barbara A Buchanan 
deposition of C. Hill 
KRAMES Plaintiffs Motions For Sit Visit Barbara A Buchanan 
OPPELT Court Minutes Barbara A Buchanan 
Hearing type: Scheduling Conference 
Hearing date: 3/22/2013 
Time: 2:31 pm 
Courtroom: 
Court reporter: None 
Minutes Clerk: Susan Ayerle 
Tape Number: 2 
Toby McLaughlin, John Finney 
OPPELT Hearing result for Scheduling Conference Barbara A Buchanan 
scheduled on 03/22/2013 02:30 PM: District 
Court Hearing Held 
Court Reporter: None 
Number of Transcript Pages for this hearing 
estimated: Less Than 100 Pages 
RASOR Court Minutes Barbara A Buchanan 
Hearing type: Court Trial - 3 Days 
Hearing date: 3/25/2013 
Time: 9:09 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Sandra Rasor 
Tape Number: 2 
OPPELT Defendant's Exhibit List Barbara A Buchanan 
OPPELT Plaintiffs Second Amended Exhibit Disclosure Barbara A Buchanan 
Date: 1/28/2014 


















First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
OPPELT Hearing result for Court Trial - 2 Days scheduled 
on 03/25/2013 09:00 AM: District Court Hearing 
Held 
Court Reporter: Val Larson 
Number of Transcript Pages for this hearing 
estimated: More Than 500 Pages 
OPPELT Hearing result for Court Trial - 2 Days scheduled 
on 03/25/2013 09:00 AM: Court Trial Started 
OPPELT Hearing result for Motion for Attorney fees and 
Costs scheduled on 03/25/2013 09:00 AM: 
Withdrawn 
RASOR Court Minutes 
Hearing type: Court Trial - 3 Days 
Hearing date: 3/26/2013 
Time: 9:06 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Sandra Rasor 
Tape Number: 2 
OPPELT Hearing result for Court Trial - 2 Days scheduled 
on 03/25/2013 09:00 AM: Continued (Day 2) 
RASOR Court Minutes 
Hearing type: Court Trial - 3 Days 
Hearing date: 3/27/2013 
Time: 9:03 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Sandra Rasor 
Tape Number: 2 
OPPELT Hearing result for Court Trial - 2 Days scheduled 
on 03/25/2013 09:00 AM: Continued (Day 3) 
JACKSON Plaintiffs Post-Trial Brief 
HENDRICKSO Defendants' Closing Argument 
BOWERS Plaintiffs Post-Trial Reply Brief 
HENDRICKSO Memorandum Decision 
HENDRICKSO Plaintiffs Memorandum of Fee and Costs 
HENDRICKSO Affidavit of Toby McLaughlin In Support of 
Plaintiffs Memorandum of Fees and Costs 
HENDRICKSO Affidavit of Duane Mueller in Support of Plaintiffs 
Memorandum of Fees and Costs 
HENDRICKSO Defendants' Motion to Reconsider, Amend or 
Make Additional Findings or Conclusions, Amend 
Judgment, and/or Alter or Amend Judgment and 
Motion to Clarify and Supporting Brief 
HENDRICKSO Notice Of Hearing 




Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Barbara A Buchanan 
Date: 1/28/2014 
Time: 12: M 
















First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 
Duane R Mueller vs. Carolyn Hill, etal. 
User 
HENDRICKSO Hearing Scheduled (Motion 08/07/2013 11 :00 
AM) Defendant's 
OPPELT Defendants' Objection to Attorney Fees and 
Costs and Motion to Disallow 
OPPELT Amended Notice Of Hearing 
OPPELT Hearing result for Motion scheduled on 
08/07/2013 11 :00 AM: Continued for 
Reconsideration (Defendant's) 
OPPELT Hearing Scheduled (Motion for Reconsideration 
(Defendant's) 08/02/2013 01:30 PM) 
HENDRICKSO Plaintiff's Response to Defendants' Objection to 
Attorney Fees and Costs and Motion to Disallow 
HENDRICKSO Plaintiff's Response to Motion to Reconsider, 
Amend or Make Additional Findings or 
Conclusions, Amend Judgment, and/or Alter or 
Amend Judgment and Motion to Clarify 
AYERLE Court Minutes 
Hearing type: Defendants' Motion for 
Reconsideration 
Hearing date: 8/2/2013 
Time: 1: 34 pm 
Courtroom: 
Court reporter: None 
Minutes Clerk: Susan Ayerle 
Tape Number: 1 
Pl with Toby McLaughlin 
Def with John Finney 
OPPELT Hearing result for Motion scheduled on 
08/02/2013 01 :30 PM: District Court Hearing Hel< 
Court Reporter: None 
Number of Transcript Pages for this hearing 
estimated: for Reconsideration (Defendant's) -
More Than 100 Pages 
HENDRICKSO Memorandum Decision & Order re: Defendants' 
Motion to Reconsider & Motion to Dismallow Fees 
and Costs 
HENDRICKSO Judgment $78664.40 
HENDRICKSO Civil Disposition entered for: Hill, Carolyn, 
Defendant; Keys, Philomena, Defendant; 
Northwest Shelter Systems, LLC, Defendant; 
Thompson, Kevin M, Defendant; Mueller, Duane 
R, Plaintiff. Filing date: 9/6/2013 
HENDRICKSO ST A TUS CHANGED: closed 
User: HUMRICH 
Judge 
Barbara A Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
Barbara A. Buchanan 
BOWERS Miscellaneous Payment: For Making Copy Of Any Barbara A. Buchanan 
File Or Record By The Clerk, Per Page Paid by: 
Berg & McLaughlin Receipt number: 0496457 

























First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0001837 Current Judge: Idaho Supreme Court 




BOWERS Miscellaneous Payment: For Certifying The Same Barbara A Buchanan 
Additional Fee For Certificate And Seal Paid by: 
Berg & McLaughlin Receipt number: 0496457 
Dated: 9/9/2013 Amount: $1.00 (Cash) 
BOWERS Filing: L4 - Appeal, Civil appeal or cross-appeal to Barbara A Buchanan 
Supreme Court Paid by: Finney, John A 
(attorney for Hill, Carolyn) Receipt number: 
0497553 Dated: 9/26/2013 Amount: $109.00 
(Check) For: Hill, Carolyn (defendant) 
BOWERS Bond Posted - Cash (Receipt 497555 Dated Barbara A Buchanan 
9/26/2013 for 100.00) 
BOWERS STATUS CHANGED: Closed pending clerk Barbara A Buchanan 
action 
BOWERS Bond Posted - Cash (Receipt 497557 Dated Barbara A Buchanan 
9/26/2013 for 200.00) 
HUMRICH NOTICE OF APPEAL Barbara A Buchanan 
HUMRICH Appealed To The Supreme Court Barbara A Buchanan 
HUMRICH Change Assigned Judge Idaho Supreme Court 
HUMRICH Clerk's Certificate Of Appeal Idaho Supreme Court 
HUMRICH ISC Docket #41452 Idaho Supreme Court 
HUMRICH Order re: Amended Notice of Appeal Idaho Supreme Court 
HUMRICH AMENDED NOTICE OF APPEAL Idaho Supreme Court 
HUMRICH Clerk's Records due 1/28/2014 Idaho Supreme Court 
HUMRICH Court Reporter's Motion for Extension of Time; Idaho Supreme Court 
certified copy forwarded to ISC 
HUMRICH Clerk's Records due to ISC 2/28/2014 Idaho Supreme Court 
HUMRICH Miscellaneous Payment: Writs Of Execution Paid Idaho Supreme Court 
by: Berg & McLaughlin, CHTD Receipt number: 
0000806 Dated: 1/15/2014 Amount: $2.00 
(Cash) 
BOWERS Application and Affidavit for Writ of Continuing Barbara A Buchanan 
Garnishment 
BOWERS Order for Writ of Continuing Garnishment Barbara A Buchanan 





IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 







MAR 22 2013 TIME: 2:30 PM 
CRTRM: 2 
DUANE R MUELLER vs CAROLYN HILL, ET AL 
Plaintiff/ Petitioner 
Atty: TOBY MCLAUGHLIN 
Defendant / Respondent 
Atty: DONALD FARLEY 
JOHN FINNEY 
SUBJECT OF PROCEEDINGS SCHEDULING CONFERENCE 
INDEX SPEAKER PHASE OF CASE 
231 J Calls Case 
Present: I TOBY MCLAUGHLIN FOR PL; JOHN FINNEY FOR DEF AND KEVIN 
THOMPSON FOR DEF 
J CALLED IN PARTIES INFORMALLY; TRIAL SET FOR MONDAY 
HAVE 2 CASES READY TO GO 
WANT TO MAKE SURE YOU'RE READY; HOW LONG IT WILL TAKE 
RUMOR NEED LONGER THAN 2 DAYS 
TM VERY UNLIKELY WE WOULD BE DONE IN 2 DAYS 
HAVE EXPERT WITNESSES 
HAVE PENDING MOTION TO EXCLUDE ONE OF MR FINNEY'S WITNESSES 
NUMBER OF WITNESS 
J MOTION SCHEDULED 
TM IN LIMINE 
JF !TWAS FILED 
SURPRISE IT WAS BROUGHT UP 
TM WITHIN DEADLINE OF PRETRIAL MOTIONS 
OBJECTION TO EXPERT WITNESS 
HIS LIST CAME IN 
LIST DIDN'T IDENTIFY OPINIONS ... ELABORATES 
NO OPINIONS; GOT THAT 3 WEEKS AGO 
WHAT THAT PREVENTS ME FROM DOING, WHEN DON'T HAVE OUTLINE OF 
OPINION, PREVENTS ME FROM GIVING IT TO MY EXPERT WITNESSES 
ONCE MR FINNEY GOT MY MOTION HAS ARRANGED FOR ME TO TALK TO HIS 
EXPERT WITNESSES 
YESTERDAY AND TODAYS 
HAVE TALKED WITH BUT NOT EXPERT DEPOSITION 
FEEL LIKE WE'RE PREJUDICED 
MY MOTION STILL PENDING 
235 JF INVOLVES 2 NEIGHBORING PROPERTIES 
SOME FORM OF ROAD NEAR COMMON BOUNDARY 
IN 2008 ROADWORK DONE 
AFTER ROADWORK COMPLETED ISSUE OF BOUNDARY LINE BECAME AN 
ISSUE 
SURVEY PERFORMED FILL SLOPE OVER BOUNDARY LINE 
PL'S EXPERT, ONE WITNESS JACK HESTER, HAVE INFORMED BRIAN WOODS 
AND ANOTHER AS TO FACT WITNESS AS TO WORK DONE 
OPINION FROM MR HESTER, ROAD NOT STABLE 
WOODS - ROAD IS STABLE 
OTHER THAN MR HESTER TESTIFYING AT PRELIMINARY INJUNCTION 
HEARING 
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THERE IS NO OPINION 
ENGINEER, MET WITH MY ENGINEER 
HIS ENGINEER PREPARED 2 PLUS PAGE OPINION 
NO TESTING BY ANYBODY INVOLVED 
TREE EXPERT, JUST INFORMED ORIGINAL ANTICIPATED TREE EXPERT NOT 
AVAILABLE; HANDED ME A PAPER TO TALK TO HIM THIS AFTERNOON 
IF HE DOESN'T HAVE TREE EXPERT I DON'T NEED ONE 
TESTIMONY ABOUT IMPACT ON TREES 
IF THEY WANT TO SUBSTITUTE A NEW GUY 
CAN TALK AND BE READY ON MONDAY 
2008 EVENTS, INITIATED 201-0, INJUNCTION 2011, TRIAL VACATED 
CASE NEEDS TO GO TO TRIAL 
EXPERT ISSUES ARE NOT OF THE NATURE OF COMPLICATED DEPOSITIONS, 
ETC 
SUBMIT HOW I PROPOSE TO DO IT 
239 TM OUR EXPERT HAS A FAMILY EMERGENCY; HE PROPOSED A NEW ARBORIST 
ANOTHER REASON FOR AN ISSUE 
WE DO NEED AN EXPERT; CAN DO MY BEST WITH EXPERT GIVEN 
240 OFF 
244 J LATER IN APRIL BOTH COUNSEL HAVE TRIALS READY TO GO 
NOT WILLING TO CONTINUE 
WANT TO GET THIS TRIED 
HAS TO GET RESOLVED 
HOW LONG IF START ON MONDAY 
245 JF 2DAYS 
NARROW FOCUS ON ISSUES 
J MR MCLAUGHLIN 
TM HOW MANY WITNESSES WE HAVE - 6 EXPERTS AND 3 FACT 
DON'T SEE IT 
JF ANOTHER THING TO THINK ABOUT, MR MCLAUGHLIN HAS MOVED FOR A 
SITE VIEW 
OPPORTUNITY TO SCHEDULE THINGS OUT 
TWO WITNESSES WORKING ON STAYING IN TOWN BECAUSE OF THE TRIAL 
SETTING, HOPING TO LEAVE MONDAY 
247 J WE'LL START MONDAY, GIVE YOU THROUGH WEDNESDAY IF YOU NEED IT 
TM HAVE A HEARING IN MAGISTRATE COURT AT 2 
J 9:00 ON MONDAY 
248 
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909 J Calls Case 
Present: I TOBY MCLAUGHLIN, JOHN FINNEY, DUANE MUELLER, 
J PRELIMINARY MOTIONS 
TM MOTION TO EXCLUDE WITNESSES, HOLD OFF ON THAT, MOST ISSUES WE 
DISCUSSED LAST MINUTE, IF ISSUE I WILL BRING UP 
JF EXCLUDE FACT WITNESSES DURING TESTIMONY 
TM NONE IN COURTROOM NOW, I COULD MAKE A LIST, GENE WEATHERS, AL POLANIUK, 
JIM TAYLOR, SANDY CURTIS, BRUCE WRIGHT THREE EXPERT WITNESSES ASK 
MOTION TO INCLUDE 
JF SEEK TO HAVE OUR ENGINEER PRESENT DURING TM ENGINEER 
J EXPERT WITNESSES MAY LISTEN TO OTHER EXPERT WITNESSES 
912 TM OPENING STATEMENT 
JF OTHER THAN PARTIES NO FACT WITNESSES, CAROLYN HILL AND THOMPSON 
912 TM OPENING STATEMENT 
20 ACRE PARCEL AT ISSUE, HAS BARN NO HOME, HE HAS USED AS A HAY FIELD, 
BOUNDARY ISSUE, A ROAD THAT RUNS ALONG BOUNDARY OF MR MUELLER AND MS. 
HILLS, ROAD HAS BEEN USED TO ACCESS BOTH PROPERTIES, IN MAY 2008 MR 
MUELLER NOTICED ROAD WORK ON ROAD, NOTICED A LOT OF FILL MATERIAL HAD 
BEEN PUSHED ONTO HIS SIDE OF THE PROPERTY LINE, HE SHOT A COMPASS LINE 
FROM CORNER PINS HE HAD IDENTIFIED WHEN HE BOUGHT PROPERTY, CONFIRMED 
FILL HAD BEEN PUSHED ONTO HIS PROPERTY, SURVEY PERFORMED, IN 2009 
CONTACTED DEFENDANTS ISSUES NOT ADDRESSED, MANY OFT POSTS WERE BENT 
OR KNOCKED OUT, MR. MUELLER HIRED HIS OWN SURVEYOR TO REESTABLISH 
LINES AND PUT IN NO TRESPASSING SIGNS, HIS TREES HAD BEEN DAMAGED BY 
BLASTING, MORE FILL ON THE TREES ALSO, MANY SIGNS HAD BEEN TORN OFF, IN 
HIS HAYFIELD WAS FULL OF ROCKS, RUN OFF HAD BEEN DIRECTED FROM THE 
BLASTING AREA ONTO HIS PROPERTY, WORK WAS DONE JUST PRIOR TO HEARING 
FOR TEMPORARY STOP OF WORK, HARASSMENT AND WILLFUL VIOLATION OF 
PROPERTY RIGHTS AWARD ACTUAL DAMAGES TO REMEDY AND PUNITIVE 
DAMAGES, 
920 JF A LOT OF ALLEGATIONS, ASK TO LISTEN TO THE RELEVANT FACTS, PREEXISTING 
FORM OF ROAD THAT RAN BETWEEN UNDEFINED BOUNDARY OF TWO PROPERTY'S, 
DURING THAT TIME FRAME MR. MUELLER DID NOT OWN PROPERTY, 2011 CAP ROCK 
PLACED AND A CULVERT PRIOR TO TEMP RESTRAINING ORDER, FALL OF 2011 MORE 
WORK, REMOVING FILL ETC. NO WORK BEYOND OLD INSULATOR FENCE LINE, 
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JEFFERY BUCK AND BUCK CONSTRUCTION WERE INDEPENDENT BLASTER THEY 
WERE RELEASED FOLLOWING MONETARY SETTLEMENT, NO QUANTIFIABLE CLAIM 
FOR DAMAGE, WE HAVE COUNTERCLAIM, THE FILL PREVIOUSLY IN PLACE WAS 
PURSUANT TO AGREEMENT AND HAD BEEN ACCEPTED, THE FENCE WAS ONLY UP 
FORA YEAR, 
924 TM CALL DUANE MUELLER 
925 CLERK DUANE MUELLER SWORN 
TM DIRECT 
DM LIVE IN ELMIRA, OWN TWO PARCELS 20 ACRES SOUTH OF COUNTY ROAD, 
(DESCRIBES PL EXHIBIT 14 D) 
TM MARK EXHIBIT, 
JF WE ARE PREPARED TO STIP TO PAGE 14 D, BLACK LINES ARE PROPERTY LINES 
TM STIP THE LINES ARE A BIT OFF, PL EXHIBIT 75 
J EXHIBIT 75 ADMITTED BY STIPULATION 
DM MARKED HOME WITH ARROW NORTH IS THE TOP OF THE DOCUMENT, (M2 WRITTEN 
ON DOCUMENT) 
933 DESCRIBES CAROLYN HILLS PROPERTY, EAST OF MS. HILL IS GENE WEATHERS 
FURTHER NORTH PHILOMENA KEYS MARRIED TO KEVIN THOMPSON BOUGHT MY 
PARCEL IN 1989, TRUE AND CORRECT COPY OF DEED 
TM MOVE TO ADMIT PL 1 
NOOB 
J PLAINTIFF'S EXHIBIT # 1 ADMITTED 
937 DM RAY THOMPSON IS CAROLYN HILLS AND KEVIN THOMPSONS FATHER, MR. 
THOMPSON OWNED ALL OF THE PARCELS AT ONE TIME, HE OWNED THE HILL AND 
KEY PARCEL, HE MOVED IN IN 1996 HE BOUGHT IN 1995, I ALREADY OWNED MINE AT 
THAT TIME, DID MEET RAY THOMPSON, HAD ISSUE WITH FENCING, FENCE WAS 
BUILT 30 FEET ONTO MY PROPERTY, I DISCUSSED WITH MR. THOMPSON, I SHOWED 
HIM WHERE THE STAKE WAS, GOT A FRIEND AND WE COMPASSED THE LINE FROM 
ONE CORNER TO THE OTHER, BOTH HAD PEGS IN, 
942 JF OBJECTION RELEVANCE 
TM ARGUMENT 
JF ARGUMENT 
943 J SUSTAINED 
DM WE STARTED AT COUNTY ROAD (DESCRIBES) MARKED WITH STAKES AND FLAGS, 
SHOWED TO RAY THOMPSON, THEY PULLED OUT THE FENCE, WE AGREED ON 
REPLACEMENT, 
JF CAMI IS CAROLYN HILLS NICK NAME 
947 DM LATER MR. THOMPSON WANTED TO TAKE HIS LITTLE DOZER UP AND KNOCK SOME 
TREES OUT AT A CERTAIN POINT, WE HAD A VERBAL HAND SHAKE AGREEMENT, CH 
WAS THERE WHEN WE AGREED UPON IT, 
JF OBJECT, MR. THOMPSON IS DEAD OBJECT TO ANY TESTIMONY TO WHAT HE 
AGREED TO 
J HE CAN TESTIFY TO WHAT HE AGREED 
949 DM HE WOULD TAKE HIS LITTLE DOZER IN AND KNOCK A SWATH IN FOR A FENCE 
BETWEEN US ON THE PROPERTY LINE, IT WOULD NEVER BE AN ACCESS ROAD FOR 
THEM TO USE TO GO UP THE HILL, THAT WAS AROUND 1999 OR 2000, I LOOKED AT 
THE SWATH LINE AT THE TIME, A FENCE WAS TO BE PUT ON THE BOUNDARY LINE, 
THAT NEVER HAPPENED, ONLY THE SWATH WAS PUT IN, NEVER AGREED THE 
SWATH LINE WAS A BOUNDARY LINE, NO LETTERS ABOUT IT, SWATH LINE HAD NO 
DITCHtNG, !TWAS 8 TO 10 FOOT WIDE IN SPOTS, PRIOR NO ROAD IN THAT AREA, 
THICK TREES, WENT THROUGH W!TH A MACHETE WHEN WE COMPASSED TO GET A 
CLEAR VIEW, SWATH WAS ON SIDE OF A HILL, THE FENCE WAS TO BE ON THE 
BOUNDARY LINE BETWEEN US, MARRIED JESSE SOSSAMON IN 1993 DIVORCED IN 
954 AUGUST OF 2008, IN THE DIVORCE SHE WAS AWARDED THE 20 ACRE PARCEL 
TM MOVE TO ADMIT PLAINTIFF'S EXHIBIT# 2 
JF NO OBJECTION 




-J PLAINTIFF'S EXHIBIT# 2 IS ADMITTED 
JF OBJECTION 
TM ARGUMENT 
J WHAT IS RELEVANT IS HE GAVE THE PROPERTY AWAY AND HE GOT IT BACK 
DM AGREEMENT WAS I HAD ONE YEAR TO COME UP WITH $120,000 TO GET IT BACK, I 
REPURCHASED THE PROPERTY 
959 TM MOVE TO ADMIT PLAINTIFF'S EXHIBIT# 3 
J PLAINTIFF'S EXHIBIT# 3 ADMITTED 
DM USED THE PROPERTY AS I HAD PRIOR, INSTALLED HAY FIELD USED EXCAVATOR TO 
GET THE TREES OUT, 
1002 JF OBJECTION RELEVANCE 
TM ROAD CONSTRUCTION CAUSED CONSIDERABLE DAMAGE TO THE HAY FIELD, 
J SUSTAIN, I AM CONCERNED ABOUT TIME, 
1003 DM THEY ACCESS THEIR PROPERTY OFF THE COUNTY ROAD, (MARKS AREAS 
DESCRIBED) NEVER SAW ANYONE USE THE SWATHED PROPERTY PRIOR TO THEM 
BLOWING A ROAD IN, FIRST NOTICED ROAD BEING PUT IN ON MAY OF 2008, LOOKED 
OVER AND COULD SEE OVERTURNED DIRT, I WENT TO CHECK IT OUT, THERE WAS 
TONS AND TONS OF ROCK AND MY TREES BURIED AND EVERYTHING, DEBRI ALL 
DOWN THE HILLSIDE ON MY PROPERTY, I CALLED A FRIEND AND TOLD HIM I HAD A 
PROBLEM AND ASKED HIM TO COME HELP ME, WE WALKED WITH COMPASS AGAIN, I 
BELIEVED AFTER THAT DIRT AND FILL HAD BEEN PLACED ON MY PROPERTY, THE 
DAY WE WERE SETTING UP ON THE COUNTY ROAD KEVIN THOMPSON CAME BY AND 
1008 I TOLD HIM WE WERE COMPASSING TO FIND OUT IF HE WAS ON MY PROPERTY, I 
WALKED PROPERTY LINE WITH MR. THOMPSON DISCUSSED BOUNDARY LINE, WHEN 
WE LEFT THAT DAY HE SAID HE WOULD HAVE A SURVEY DONE, GILBERT BAILEY DID 
THE SURVEY IN 2008, I WAS NOT THERE, MY GIRLFRIEND SAMMY CURTIS SEEN 
THEM THERE, AFTER THE SURVEY WAS DONE I SAW T-POSTS AND FENCE POST 
NEAR VVHERE THE LINE WAS, NEAR WHERE I HAD PUT MY LINE, I THINK IF WAS DONE 
IN NOVEMBER OF 2008, I WAS WORKING DURING THAT TIME AND WAS GETTING 
DIVORCE, I WAS BUSY, THE NEXT SPRING I LOOKED THE T POSTS WERE BENT OVER, 
SOME PULLED OUT, KNOCKED OFF, DID NOT CONTACT DEFENDANT, 
SUBSEQUENTLY OBTAINED MY OWN SURVEY OF THE BOUNDARY LINE BETWEEN MY 
PROPERTY AND MS. HILLS, HIRED GILBERT BAILEY, I WAS PRESENT WHEN HE 
SURVEYED THE LINE IN JULY OF 2009, DID IT BECAUSE THE STAKES PUT IN HAD 
BEEN KNOCKED DOWN, I WAS GOING TO TAKE LEGAL ACTION AND WAS ADVISED TO 
PUT NO CONTACT SIGNS UP, AT THAT TIME THE FILL HAD NOT BEEN REMOVED, 
DAMAGE TO TREES, BANGS IN THEM FROM TRACK HOE, ROCKS FROM BLASTING 
AND DOZER WORK, THEY WERE BURIED EVEN MORE WITH FILL, 
1015 JF QUESTIONS IN AID OF MOTION 
DM DID NOT DIG DOWN COULD SEE IT WAS FOUR FEET 
TM CONTINUES DIRECT 
DM TOOK PICTURES (VIEWS 18 EE, 18 FF AND 18 GG) RECOGNIZE 
TM MOVE TO ADMIT 18 EE, 18 FF, 18 GG 
JF OBJECTION TO TESTIMONY THAT THE T POST WAS PUT IN BY SURVEYOR 
1018 TM WEIGHT OF EVIDENCE NOT RELIABILITY 
J ADMIT PLAINTIFF'S EXHIBIT# 18 EE, 18 FF AND 18 GG ADMITTED 
J NO PRESUMPTION ABOUT POSTS IN PICTURES 
1021 DM SAMMY CURTIS TOOK PIC 
TM MOVE TO ADMIT 17 C 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 17 C ADMITTED 
1024 DM STORM WATER FUN OFF RAN INTO MY HAY FIELD 
TM MOVE TO ADMIT 17 I 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 17 I ADMITTED 
1026 TM MOVE TO ADMIT 17-D 
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JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 17 D ADMITTED 
TM MOVE TO ADMIT 17 G 
JF NO OBJECTION 
J 17 G ADMITTED 
1029 J 19 E ADMITTED 19 E 
1031 OFF RECORD 
1044 ON RECORD 
1044 DM FROM 2008 TO 2011 BLASTING GOING ON ALL THE TIME, COULD HEAR ROCKS 
COMING THROUGH THE TREES, ALMOST MARKETABLE TIMBER AND CREATES A 
BARRIER BETWEEN ME AND THE NEIGHBORS, HE STRIPPED OFF ALL HIS PROPERTY, 
MEMBER OF STATE STEWARDSHIP PROGRAM, AFTER BLASTING SAW SIGNS OF 
IMPACT FROM ROCKS FROM BLASTING (VIEW 18 N) TAKEN AFTER BLASTING 
TM MOVE TO ADMIT 18 N 
JF OBJECT LACK OF FOUNDATION OTHER THAN AFTER BLASTING AND ON YOUR 
PROPERTY NO EVIDENCE OF WHERE THIS IS, 
TM LAID ENOUGH TO GET IT ADMITTED 
J DID YOU DOCUMENT THE DATES YOU TOOK THESE PICTURES 
DM I DID AT ONE TIME 
J I MEAN TODAY 
J I WILL ADMIT PLAINTIFF'S EXHIBIT# 18-N ANO NOTE THAT IT GOES TO WEIGHT, 
TM HAVE THE ORIGINAL OF THE PICTURE 
DM MARKED EXHIBIT 18-N DATE Vv'HEN IT WAS DEVELOPED PICTURE TAKEN IN JULY 
19 TH 2011 I BELIEVE PICTURE TAKEN IN 2011 
1053 DM THE TREE IS BADLY SCARRED, BARK TORE OFF AND BURIED IN THE GROUND, TRUE 
TM MOVE TO ADMIT 18-KK 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 18-KK ADMITTED 
TM MOVE TO ADMIT 18-11 
JT NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 18-11 ADMITTED 
TM MOVE TO ADMIT 18-QQQ 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # QQQ ADMITTED 
TM MOVE TO ADMIT 18-RRR 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# RRR ADMITTED 
1057 DM ROCKS ALL OVER MY HAY FIELD ALL DOWN THE SIDE OF THE HILL, A FRIEND BROKE 
HIS MOWER ON A ROCK, (VIEWS 15 J) 
TM MOVE TO ADMIT 15 J 
JF NO OBJECTIONS 
J PLAINTIFF'S EXHIBIT # 15-J ADMITTED 
TM MOVE TO ADMIT 15 SS 
JF NO OBJECTIONS 
J PLAINTIFF'S EXHIBIT # 15-SS ADMITTED 
TM MOVE TO ADMlT 15 TT 
JF NO OBJECTIONS 
J PLAINTIFF'S EXHIBIT # 15-TT ADMITTED 
TM MOVE TO ADMIT 15 0 
JF NO OBJECTIONS 
1102 J PLAINTIFF'S EXHIBIT # 15-0 ADMITTED 
DM PIC OF ROCK IN HAY FIELD IN 2009 
J NOTE THERE IS A ROCK ON THE PLAINTIFF'S TABLE 6 INCHES WIDE, ABOUT 15 
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DM FOUND ROCKS, FALL OF 2009 WHEN HAYING THE HAYER HIT A ROCK, IT HAD BEEN 
FLOODED OUT AND IT WAS REAL THIN, MUD SIL TED, (DESCRIBES PIECE OF GREEN 
REBAR WITH NUT ON TOP} ME AND AL POLANIAK TO RUN A COMPASS LINE THIS IS 
ONE OF THE STAKES I PUT IN THE GROUND, IT IS 18 INCHES LONG, METAL, GREEN 
COLOR, PINK RIBBON ON TOP, THAT GOT PICKED UP IN THE BALER AND HAD TO 
REPLACE A KNIFE, DO NOT KNOW HOW IT CAME TO BE IN MY HAY FIELD, IN 2008 
THERE WERE 12 TON OF HAY OUT OF IT, IN 20091 GOT 4 TON, IN 2010 5 TON, OWN A 
HORSE, 
1108 JF OBJECTION, HE NEVER PRODUCED THAT 
TM NOT TESTIFYING HE WAS SELLING BUT COULD NOT USE FOR HIS OWN HORSE AND 
HAD TO BUY 
J ALLOW HIM TO TESTIFY IF HE PURCHASED HAY IN THOSE YEARS HOW MUCH HE 
PAID, 
DM FED THE HAY IN 2008 TO MY HORSES AND SOME OF THE NEIGHBORS THAT HELPED 
ME AND STUFF GOT HAY FROM ME TOO, IN 2009 THE HAY WENT INTO THE BARN FOR 
MY HORSES, I LEASED SOME OF THE NEIGHBORS PROPERTY TO HAY BECAUSE I 
WASN'T GETTING ENOUGH OFF MY HAY FIELD, I DID REPAIRS AND GAVE A $100 PER 
YEAR, SAME IN 2010, WATER RUN OFF ISSUES, WATER AND MUD SIL TED OUT THE 
FIELD, KILLED THE GRASS, 
TM MOVE TO ADMIT 15 C 
J PLAINTIFF'S EXHIBIT# 15 C ADMITTED 
TM MOVE TO ADMIT 15 X 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 15 X ADMITTED 
TM MOVE TO ADMIT 15 N 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 15 N ADMITTED 
1116 OM WATER ISSUES STILL NOT REMEDIED 
TM MOVE TO ADMIT 15 D 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 15 D ADMITTED 
JF OBJECTION 
J SUSTAINED 
1118 DM HER HOUSE HAD STANDING WATER IN THE SPRING TIME 
TM MOVE TO ADMIT 15 G 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 15 G ADMITTED 
DM THEY TOOK ABOUT 40 TRUCK LOADS OF FILL OFF THE TOP AND DUMPED IT AROUND 
HER HOUSE, THE STANDING WATER ON MY PROPERTY THEN INCREASED, THEY DUG 
A POND BACK BEHIND HER HOUSE, THERE WAS A TIME I CALLED THEM UP, I TALKED 
TO PHILOMENA KEYS FIRST THEN SHE HAD KEVIN CALL ME AND HE CUSSED ME OUT 
ON THE PHONE FOR TEN MINUTES, THE RETENTION POND DID NOT STOP THE 
WATER FROM RUNNING ONTO MY HAYFIELD, SUBSEQUENT TO 2009 THERE WAS 
FURTHER WORK DONE, IN 2011 THEY PUT THREE IN ROCK ON TOP OF THE ROAD, 
THEY DOZED IT OPEN TO DO THAT AND PUSHED MORE STUFF DOWN THE HILL, 
THEN.PUT THE THREE INCH ROCK DOWN, (VIEWS PLAINTIFF'S EXHIBIT 48) LETTER 
REGARDING WORK DONE IN 2011, MY ATTORNEY SENT LETTER 
1126 TM MOVE TO ADMIT PL #48 
JF LETTER ITSELF IS HEARSAY NO OBJECTION TO PROOF OF LETTER BEING SENT 
J PLAINTIFF'S EXHIBIT# 48 ADMITTED 
1127 DM DID NOT SEE GRASS SEED BEING SPREAD BUT DID SEE IT ON THE HILLSIDE 
AFTERWARDS, HAD NOT GIVEN PERMISSION, TO DO THAT, DON'T WANT ANY SEED 
TO GET INTO MY HAY FIELD, REQUESTED INFO AS TO WHAT KIND OF GRASS BUT DID 
NOT RECEIVE INFO. ADDITIONAL WORK WAS DONE ABOUT THREE WEEKS BEFORE 
THE TRIAL SET FOR HALLOWEEN 2011, BRIAN WOODS HAD MACHINERY UP THERE 
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DIGGING ON MY PROPERTY I CALLED HIM AND ASKED HIM WHAT HE WAS DIGGING 
ON MY PROPERTY, I WENT AND LOOKED AS WELL, THEY WERE DIGGING WITH A 
TRACK HOE AND REMOVING MY NO TRESPASSING SIGN, NO PERMISSION HAD BEEN 
GIVEN, THEY SENT A LETTER TO MY ATTORNEY SAYING THEY WERE GOING TO 
COME DIG ON MY PROPERTY, I WOULD NEVER LET THEM D!G ON MY PROPERTY 
AGAIN, 
1132 DM VIEWS PLAINTIFF'S EX 70, LETTER FROM MR. FINNEY TO TM, 
TM MOVE TO ADMIT 70 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 70 ADMITTED 
DM I DEMANDED THE DESIST, I CALLED THE SHERRIFF'S DEPT AND THE STATE POLICE, 
THEY BOTH SHOWED UP, THEY DID NOT STOP THE WORK, THE SIGNS WERE ABOUT 
100 FEET APART, I INSPECTED MY PROPERTY AFTERWARDS, ALL THE FILL AND 
ROCKS HAD NOT BEEN REMOVED, 
SILT FENCING HAS NOT PREVENTED FURTHER SILT, 
TM HANDING YOU 18 XXX 
DM I WAS THERE WHEN THE PICTURE WAS TAKEN SPRING OF 2012, RUN OFF COMING 
OFF 
TM MOVE TO ADMIT 18 XXX 
NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 18 XXX ADMITTED 
TM 18-YYY 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 18 YYY ADMITTED 
TM 18 DODD 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 18 DODD ADMITTED 
1139 DM THE NO TRESPASSING SIGNS HAD BEEN REMOVED OCTOBER OF 2011, COURT 
ORDERED A NEW SURVEY, BOUNDARY LINES HAVE BEEN MARKED SINCE THEN 
SEPTEMBER OF 2012, I WAS PRESENT, GLAHE DID THE SURVEY, VIEWS (EXHIBIT 74 
B) PICA NEW PROPERTY STAKE THAT IS WHERE THEY GUESS PUTTING THE 
PROPERTY LINE BACK IS THE STRING LINE AND STILL A WHOLE BUNCH OF FILL IS 
THERE, THE STRING LINE WAS PUT UP BY KEVIN THOMPSON, I AND AN ASSOCIATE 
FOR GLAHE ARE IN THE PICTURE, THE STAKE MARKS THE PROPERTY LINE 
TM MOVE TO ADMIT 74 B 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 7 4 B ADMITTED 
TM 74C 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 7 4 C ADMITTED 
TM MOVE TO ADMIT 7 4 D 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 74 D ADMITTED 
1144 JF OBJECTION RELEVANCE 
TM ARGUMENT 
J OVER RULE· . 
DM HAVE SEEN HEAVY TRUCKS AND EQUIPMENT GOING TO AND FROM CAROLYN HILLS 
PROPERTY, QUITE OFTEN, 
TM PL20 HH 
JF RELEVANCE 
J PLAINTIFF'S EXHIBIT# 20 HH ADMITTED 
TM 20K 
JF RELEVANCE 
J NOTED PLAINTIFF'S EXHIBIT# 20 K ADMITTED 
TM 20M 
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JF SAME OBJECTIONS 
J PLAINTIFF'S EXHIBIT # 20 M ADMITTED 
TM 20X 
JF SAME OBJECTION 
j PLAINTIFF'S EXHIBIT # 20 X ADMITTED 
J WHERE IS THAT PIECE OF EQUIPMENT 
DM COUNTY ROAD IN FRONT OF MY HOUSE 
1149 DM 18, B, DANO E 
TM MOVE TO ADMIT 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT 18 8, D AND E ADMITTED 
1152 DM WORTH AT LEAST 150,000 
1155 J BREAK FOR LUNCH RETURN BY 1 :15 IN RECESS UNTIL AFTER LUNCH 
1155 OFF RECORD 
1114 ON RECORD 
J RETAKE THE WITNESS ST AND 
TM MOVE TO ADMIT 14 D 
JF NO OBJECTION 
J PLAINTIFFS EXHIBIT# 14 D ADMITTED 
116 DM VIEWS 18 WWW, TOOK BECAUSE THE FILL CAME DOWN YOU CAN SEE THE TOP OF 
THE FILL AND THE BASE OF THE TREE, TREE IS ON MY PROPERTY 
TM OFFER 
JF NO OBJ 
J PLAINTIFF'S EXHIBIT# 18 WWW ADMITTED 
TM 18 ZZZ OFFERED 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 18-ZZZ ADMITTED 
119 DM WALKED PROPERTY WITH MR THOMPSON I POINTED OUT WHAT WAS MY 
PROPERTY, HE CONTINUED TO DO WORK ON MY PROPERTY, ADDITIONAL 
MATERIALS WERE PUT ON MY PROPERTY, 
(RECALLS WHEN BLASTING HAPPENED AND GIRLFRIEND HAD CALLED POLICE} 
JF HEARSAY AND NONRESPONSIVE 
TM ARGUMENT 
J ACCEPT THAT POLICE WERE THERE AND HE BELIEVES HIS GIRLFRIEND CALLED HIM 
DM WE WERE TALKING TO POLICE AND THERE WAS A BLAST ON THE HILL AND PLUME 
OF SMOKE WENT UP AND ROCKS WENT BLASTING THROUGH THE TREES AND 
SHOOK THE HOUSE, THE OFFICER LEFT THE HOUSE AND WENT UP POOR LANE, I 
WITNESSED THE OFFICER LEAVING HE DID NOT STOP BY MY HOUSE, HE LEFT US 
HANGING, THEN TEN OR FIFTEEN MINUTES LATER A HUGE BLAST THAT CAME FROM 
THE OPENING OF THE ROAD DAMAGE WHERE I FIRST SEEN IT, FROM THE BEHIND 
THE BARN TWO JUMPED OUT AND SAID 'TAKE THAT YOU FUCKING PUNKS", I COULD 
SEE THEM IT APPEARED TO ME TO BE KEVIN THOMPSON AND JEFF BUCK I HEARD IT 
BUT DON'T KNOW WHO YELLED IT, KEVIN HAS A MOTORCYCLE WITHOUT A BAFFLE 
IN IT THAT HE WOULD BLAST BACK AND FORTH BY MY HOUSE, NUMEROUS TRUCKS 
JUST BLAST OUT OF THE DRIVEWAY 45 MPH OR MORE, REV THEIR ENGINE GOING 
PAST MY HOUSE, I WAS CITED FOR TRESPASSING ON HIS PROPERTY JULY OF 2011 
WHEN J AND M CONSTRUCTION WAS THERE DUMPING TOP ROCK ON THE ROAD, I 
DID NOT ENTER ON TO THERE ROAD, I REPORTED TRESPASSING BY THEM ON MY 
PROPERTY, THE TRESPASSING CHARGE WAS DROPPED, MR. THOMPSON 
REPORTED ME FOR AN ALLEGED BUILDING VIOLATION AND !TWAS DROPPED, 
TREES HOME PROPERTY VANDALIZED, 
TM PL 18-000 OFFERED 
JF OBJECTION RELEVANCE 
TM MORE LIKELY THAN NOT 
J PLAINTIFF'S EXHIBIT# 18 000 ADMITTED THAT HE HAS A TREE THAT HAS A CUT IN 
IT THAT HE BELIEVES A DEFENDANT DID 
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131 JF RESERVE CROSS 
TM CALL DAN LARSON 
133 CLERK DAN LARSON SWORN 
TM DIRECT 
DL CIVIL ENGINEER SINCE 1996, BACHELORS DEGREE IN ENG!NEER!NG, SOIL SCIENCE 
AND MECHANICAL ENGINEERING, EXPERIENCE IN LAND DEVELOPMENT ETC. 
CONTINUING EDUCATION FOR LICENSURE, LICENSED IN IDAHO, WA, TN AND 
OREGON, LICENSED IN 2000, (DESCRIBES EXPERIENCE AND JOBS) 
HIRED BY MR. MUELLER TO LOOK AT ROAD, 2012, I WAS THERE 2 OR 3 HOURS UNTIL 
DARK, PROVIDED REPORT OF FINDINGS, I REFERENCED THE COUNTY BAND P 
MANUAL, ALSO STATE ENVIRONMENTAL QUALITY MANUAL, SOME OF THE SLOPES 
APPEARED BEYOND THE ACCEPTED SLOPE, THE SOILS USED WERE BEGINNING TO 
SLOUGH, SLOPE AND GRADE OF THE PROPERTY CLOSER TO THE PROPERTY LINE 
THAN WOULD BE SUSTAINABLE, (RECOGNIZE 71 A) 
TM MOVE TO ADMIT 71 A 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 71 A ADMITTED 
146 DL (DESCRIBES FINDINGS) SURFACE APPEARED TO BE SILT OR LOAM, POSSIBLY CLAY, 
THE SOIL WAS SATURATED AND SLIDING DOWN THE SLOPE, IF IT IS MOVING NOW IT 
WILL KEEP MOVING UNTIL IT GETS TO ITS SLOPE, NO WAY TO KNOW IF THE ROAD 
WAS ENGINEERED, IT COULD BE STABILIZED BY RETAINING WALLS, ETC. I COULD 
NOT SEE HOW THE ROAD WAS HANDLING THE RUN OFF BUT THERE WAS A POND AT 
THE BOTTOM OF THE HILL, IT WAS OVERFLOWING ONTO MR. MUELLER'S PROPERTY, 
HE HAD STRAW BALES TO TRY TO STOP IT. AS A RETENTION POND !TWILL RETAIN 
WATER UNTIL IT OVERFLOWS, VERY LOW INFILTRATION FOR THE WATER, BASED ON 
WHAT I SAW I WOULD NOT ATTEMPT TO USE A RETENTION POND IN THIS AREA, I 
WOULD GO WITH A DETENTION POND AND THEN YOU CONTROL THE RELEASE 
AFTER PARTICULATES SETTLE, JUTE MATTING A LAYER OF FIBERS IMPREGNATED 
WITH SEED, IT HOLDS SOIL IN POSITION UNTIL THE GROUND IS STABLE, ONE 
RECOMMENDATION IS TO MOVE THE ROAD FURTHER INTO THE HILLSIDE, 
155 JF OBJECT NOT QUALIFIED AS EXPERT ESTIMATOR OF COST 
J ASK HIM A COUPLE QUESTIONS ABOUT THAT, APPEARS THAT IS WHAT HE DOES 
DL ALMOST EVERY PROJECT I GAVE BIDS, IN IDAHO I USE THE PREVIOUS YEARS 
ESTIMATE BASED ON ACTUAL PROJECT COSTS, COMFORTABLE MAKING BIDS, I 
COULD ESTIMATE THE COST OF THIS PROJECT BUT HAVE NOT 
156 JF CROSS 
DL SUBSEQUENT VISIT I DID NOT WALK THE PROPERTY, THERE WERE BARE AREAS 
WHEN I WALKED THE PROPERTY (NO SNOW) I COULD SEE MUD, THERE WAS GRASS 
WHERE THE MUD HAD NOT MOVED, DID NOT DIG INTO SLOPE, THE AREA WHERE I 
HAVE THE ONE TO ONE ON, THE STEEPEST AREA AN INCH OR TWO OFF THE 
SURFACE, I WAS TOLD THERE WAS A FENCE LINE THERE AT ONE TIME, 
JF PLAINTIFF'S 19 D 
JF MOVE TO ADMIT 19 D OF PLAINTIFF 
s 
TM NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 19 D ADMITTED 
DL THE SLOPE WAS SOIL, I DIDN'T SEE ANY ROCK, 
JF HAND YOU DEFENDANT'S EXHIBIT T 
DL PHOTO OF PORTION OF SLOPE, THAT COULD BE THE SAME SLOPE I DO SEE ROCK IN 
FACE OF THE SLOPE, APPEARS TO BE GOOD ANGULAR ROCK 
JF MOVE TO ADMIT 
TM NO FOUNDATION 
J DENIED AT THIS TIME 
204 DL DEPENDS ON MATERIALS CONSTRUCTED WITH, IF ROCK SHOULD NOT SLOUGH 
FURTHER, DON'T RECALL WHEN IT WAS CREATED, MOST OF THE GROUND BELOW 
THE TREE LINE WAS SATURATED, THERE WAS A LOT OF SILT, A COUPLE OF INCHES, 
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COURT MINUTES 
207 TM RESERVE THE RIGHT TO RECALL HIM 
208 JF TAKE A WITNESS OUT OF ORDER CALL DEBRA VAN DYKE 
CLERK DEBRA VAN DYKE SWORN 
JF DIRECT 
DV I WORK ON AIRPORTS, SUBDIVISIONS, ITD WORK, HAVE BEEN INVOLVED !N ROADS 
SIMILAR TO THIS ONE, BACHELORS OF SCIENCE IN CIVIL ENGINEERING IN 1980 
CONTINUING EDUCATION, PRESENT DURING MR. LARSON'S TESTIMONY, HAVE 
VISITED THE SITE, FEBRUARY 19TH 2012, THERE WAS SNOW ON SIDES OF ROAD, I 
COULD SEE SOME OF THE SURFACE, WENT BACK MARCH 19TH OF THIS YEAR, VIEWS 
DEFENDANT'S EXHIBIT T, I TOOK THE PHOTO, I CAN SEE THE BLASTED SLOPE 
ADJACENT, 
TM OBJECTION, NO EVIDENCE SHE KNOWS WHAT IS UNDER THE ROAD SURFACE 
DV I SPOKE WITH KEVIN AND WITH THE EXCAVATOR ABOUT WHAT WAS USED ON THE 
ROAD, MY EXPERIENCE 
215 TM OBJECTION 
JF WITHDRAW AND START OVER 
DV EXPERIENCE WITH HYDRO SEEDING, 
TM NO EVIDENCE THIS WAS HYDRO SEEDED 
J OVER RULE 
217 DV IT WAS VERY EVIDENCE THERE WAS HYDRO SEEDING, WATTLES APPEARED TO BE A 
STRAW WADDLE, SIX INCHES IN DIAMETER, 
JF MOVE TO ADMIT EXHIBIT T 
219 TM NO OBJECTION 
J DEFENDANT'S TIS ADMITTED 
TM CROSS 
DV (DESCRIBES PICTURE) I WAS NOT THERE WHEN IT WAS CONSTRUCTED DO NOT 
KNOW PERCENTAGE OF GRANULAR ROCK OR FILL, I TOOK NO SAMPLES, SAW ONLY 
MINIMAL SLOUGHING, TO ME SLOUGHING 6 INCHES OR MORE OF A WASHOUT OR 
EROSION, (VIEWS PL 18 XXX) NOT VERY EVIDENT IT IS SLOUGHING IN THIS PIC, 
(VIEWS 18 YYY AND ZZZ) APPEARS TO HAVE BEEN WATER RUN OFF, THERE DOES 
APPEAR TO BE EROSION ON THE OTHER SIDE OF THE ROAD. I LOOKED OVER THE 
SILT FENCE AT A COUPLE SPOTS AND SAW NO EROSION AND SAW NONE ON MR. 
THOMPSON'S SIDE, THESE PICS DO NOT CHANGE MY MIND AS TO THE STABILITY OF 
THE ROAD, 
228 JF NO REDIRECT 
J YOU MAY STEP DOWN 
228 J BOTH ENGINEERS EXCUSED, 
JF CALL MR MUELLER FOR RE CROSS 
230 J TAKE TEN MINUTES NOW 
230 OFF RECORD 
244 ON RECORD 
TM CALL CHRIS BOZA 
CLERK CHRISTOPHER BOZA SWORN 
TM DIRECT 
CB WORK AS AN URBAN FORESTER, BACHELORS DEGREE IN FORESTRY SINCE 1981, 
MASTERS COURSE WORK, CERTIFIED ARBORIST CERTIFICATE SINCE 1986, 
WORKING SINCE 1981, (DESCRIBES WORK HISTORY) EDUCATION IN DIAGNOSING 
AND TREATING TREES, WHEN DIAGNOSING TREES LOOK AT ROOT SYSTEM, LOOK AT 
ROOT COLLAR, TRUNK, LIMBS, BRANCHES AND LEAVES, AT MR. MUELLER'S 
PROPERTY THE 21 8r OF THIS MONTH, PREVIOUS ARBORIST OBTAINED, 
JF OBJECTION 
J OVER RULED 
249 CB REVIEWED PREVIOUS REPORT, PUT TOGETHER MY OBSERVATIONS FIRST, MR. 
CASSIDY LOOKED AT SAME TREES, I DID A VISUAL EXAMINATION OF THE TREES 
ALONG THE SIGHT, I MET WITH SANDY CURTIS SHE TOOK ME TO THE SITE, WHAT I 
SAW WERE A NUMBER OF TREES THAT HAD EXCESSIVE SOIL AND HAD EARTH 




PLACED OVER THE ROOT CROWN AND UP AGAINST THE TRUNK OF THE TREE, THAT 
IS PROBLEMATIC FOR TREES, IT CAUSES PHYSIOLOGICAL PROBLEMS THAT CAN 
LEAD TO PATHOGENS ENTERING INTO THE TRUNK OF THE TREE, ONCE THEY GET 
INTO THE TRUNK OF THE TREE THAT OVER TIME CAN DECREASE THE VIGOR AND 
VIT AL!TY OF THE TREE, CONDUCIVE TO SAPROCYTES, THEY CONSUME THE BARK 
AND THE BASE OF THE TREE IS EXPOSED, I DID LOOK AT MR. CASSIDY'$ REPORT 
AND PICTURES FROM 2011 AND 2009, (VIES PL 72 A AND B) 
TM MOVE TO ADMIT 72 B 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 72 B ADMITTED 
CB I WAS ABLE TO SEE WHERE THE SOIL WAS EXPOSED (NO SNOW), THE SOIL WAS 
RELATIVELY RECENT WITHIN THE PAST FEW YEARS, CAN TELL BY LEAF MATTER 
AND DUFF ON THE SOIL, AMOUNT OF DUFF AROUND TREE WAS MINIMAL HAD 
PROBABLY BEEN THERE THREE YEARS OR LESS, THE TREES CLOSEST TO THE 
PROPERTY LINE GREATEST AMOUNT OF FILL APPROX 3 TO 4 FEET ON THEM, SOIL 
AROUND TREE CAN CAUSE GIRDLING, SHEER WEIGHT OF SOIL AND IT PROVIDES 
CONDITIONS CONDUCIVE TO THE SAPROCYTES, ROOT CROWN ROT TAKES PLACE 
WHERE ROOTS JOIN TRUNK OF TREE, AS TREE BEGINS TO WEAKENS, INSECTS ARE 
THE FINAL ORGANISM THAT TAKES THE TREE OUT, FUR ENGRAVER IS AN INSECT, A 
BEETLE, VERY COMMON ON WEAKENED GRAND FIRS, ROAD CONSTRUCTION CAN 
HAVE AN EFFECT ON THE GROWTH OF TREES, IF ROOT SYSTEM COMPROMISED, 
(VIEWS PL 72 A) LOCATED TREE IN PICTURE, I BELIEVE THAT AT ONE POINT IN TIME 
THE SOIL LEVEL WAS MUCH LOWER THAN IT WAS AT THIS TIME, THERE WERE 
INSULATORS ATTACHED TO THE TREE, THIS TREE WAS DEAD, TWO DOUG FIRS AT 
THE SOUTHERN EDGE SHOWING SIGNS OF DECLINE, ON SOME OF THE TREES IT 
APPEARED THERE WAS DAMAGE BY CONSTRUCTiON EQUIPMENT, WOUNDS ON THE 
BASE OF THE TREE, WHEN I WAS THERE BOUNDARY HAD BEEN MARKED WITH 
SURVEY STAKES THE TREES I EXAMINED WERE ON MR. MUELLER'S SIDE OF THE 
BOUNDARY, (VIEWS PL 72 C AND 72 D) ARIAL PHOTOS I INCLUDED IN MY 
OBSERVATIONS REPORT, THEY ARE FROM GOOGLE EARTH, PICS OF THE 
PROPERTY, THEY GAVE ME OPPORTUNITY TO LOOK AT THE CROWNS OF THE TREES 
FROM TWO DIFFERENT TIME PERIODS, 72 C WAS GOOGLE EARTH PHOTO TAKEN IN 
JUNE OF 2009 THE OTHER TAKEN SEPT OF 2012, YOU CAN SEE THE DISTINCT 
CONSTRUCTION OF THE ROADWAY, (DESCRIBES) YOU CAN SEE TWO DEAD TREES 
ON 72 D, THE 2ND TREE I WOULD SAY YES THAT TREE HAD BEEN ADVERSELY 
IMPACTED BY THE CONSTRUCTION, COULD NOT SAY ON THE OLDER KILL 
TM MOVE TO ADMIT 72 C AND 72 D AND 72 A 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 72 C, D AND A ADMITTED 
CB INSULATORS ON TREES, ON 72 BI HAD SANDY CURTIS PUT HER HAND AT APPROX 
THE IMMEDIATE COURSE OF ACTION WOULD BE TO REMOVE THE SOIL TO ORIGINAL 
GRADE, WOULD BEST BE DONE BY HAND WITHIN 3 FEET, TO MINIMIZE POTENTIAL 
FOR BEETLE ATTACKS ON DISTRESSED TREES YOU COULD SPRAY TREES, DID NOT 
LOOK AT COST ONLY RECOMMENDATION 
311 JF CROSS 
CB WHAT I WAS LOOKING AT WOULD NOT FALL UNDER URBAN FORESTRY, THERE ARE 
BIRCH BUT NEEDLES ARE ACTUALLY A LEAF SO ALL ARE LEAF TREES, (VIEWS 19 D) 
(VIEWS 72 B} VIEWED FIR SAPLING, IT MAY HAVE BEEN ABOUT 4 YEARS OLD, YOUNG 
TREE DID NOT SHOW ANY DISCOLORATIONS, (GOES OVER DAMAGES THAT CAN 
OCCUR DURING CONSTRUCTION} (VIEWS PL 17 G) (PL 18 GG) NO OTHER TREES ON 
THE MUELLER SIDE THAT INDICATED BEETLE ATTACK, 
335 TM REDIRECT 
CB TESTIMONY REGARDING INSULATORS 
338 JF CALL MICHAEL RICHARDSON 
CLERK MICHAEL RICHARDSON SWORN 
JF DIRECT 
CASE NO. CV-2010-1837 DATE: 03/25/13 Page 10 of 
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COURT MINUTES 
MR RICHARDSON TREE CARE INC, OBA SKYWALKER TREE CARE, (TESTIMONY 
REGARDING EDUCATION) CERTIFIED ARBORIST BOARD CERTIFIED MASTER 
ARBORIST ONE OF THREE IN IDAHO, WORKED IN IDAHO SINCE 1983, TWO TRIPS TO 
PROPERTY TO ASSESS TREES, 
345 TM OBjECTION NOT HERE TO TESTIFY TO ROAD BUT TREES 
J OVER RULE, GOES TO WEIGHT, SAYS HE HAS AN OPINION 
345 MR THERE APPEARS TO HAVE BEEN ANOTHER ROAD, THE NEW ROAD FILL GOES DOWN 
AND LEVELS OUT, THE FILL AGAINST THE TREES I SAW, I DID NOT GO ON THE 
PROPERTY, I SAW FROM THE EDGE, I TOOK PICTURES, THE FILL LOOKED TO BE 
OLDER FILL, I COULD NOT ACTUALLY DIG INTO IT, OBSERVED DUFF IN CLEFT OF 
ROCK, I STARTED AT TOP OF ROAD AND WORKED MY WAY DOWN, IDENTIFIED 
TREES IN MR. CASTAIN'S REPORT AND TOOK PICS OF WORK, I SAW A LOT OF STICKS 
AND TWIGS AND NEEDLES CONSISTENT WITH MANY YEARS OF BUILD UP, 
350 TM OBJECTION 
JF ARGUMENT 
351 J OVER RULE 
MR WASN'T JUST THE LAST THREE YEARS OF BUILD UP, OBSERVED INSULATORS ON 
SEVERAL TREES, HEIGHT OF INSULATORS WAS CLOSE TO WHERE YOU WOULD PUT 
THEM FOR HORSES, SMALLER TREES SOME WERE 20 TO 30 FEET TALL AND IN VERY 
GOOD CONDITION, ROOT ZONE COMPACTION CAN OCCUR IN A COUPLE WAYS, 
USUALLY HEAVY MACHINERY, CAN BE FOOT TRAFFIC OR CARS, SAME EFFECT CAN 
BE HAD WITH A BUILD UP OF SOIL, DID NOT PERFORM DENSITY TEST, 
355 TM OBJECT BEYOND THE SCOPE THIS IS A REBUTTAL WITNESS 
JF ARGUMENT 
J SUSTAIN OBJECTION 
MR OBSERVED THE TWO TREES, ONE DEAD THE OTHER SICK, 
357 TM CROSS 
MR I FOLLOWED WHERE THE ROAD CAME CLOSEST TO PROPERTY LINE I LOOKED AT 
MULTIPLE POINTS ALONG THE ROAD, I LOOKED AT EVERY TREE OF SIZE THAT WAS 
ON THE TREE SERVICE REPORT AND AT ALL REGENERATION IMPACTED BY THE 
BACK FILL, I TOOK NOTES BUT I COULD NOT FIND THEM, I MAY HAVE GIVEN THE 
NOTES TO MR. THOMPSON, I SENT AN E MAIL TO KEVIN THOMPSON AND I BELIEVE 
YOU HAVE A COPY, THAT DESCRIBED PRETTY MUCH WHAT I SAW THAT WAS NOT A 
REPORT BUTANE MAIL STATING WHAT I THOUGHT AT THAT TIME, I DISCLOSED IT 
TO YOU THREE DAYS AGO, YOUR OPINION THAT THE FILL YOU OBSERVED FROM 
THE ROADWAY WAS FROM 2000, MOST OF THE FILL WAS OLDER, THERE WAS FRESH 
DIRT THAT I SAW, I ONLY SAW FROM THE TOP AND HOW THE DIRT FANNED AROUND 
THE TREE, I WAS LOOKING DOWNHILL AT THE TOP OF THE TREES, THERE WAS LOTS 
OF TWIGS, STICKS, NEEDLES, GRASSES, COULD NOT TELL HOW THICK THE DUFF 
WAS, AGREE FILL MATERIAL CAN HAVE NEGATIVE EFFECTS ON TREES, (VIEWS 17 C) 
APPEARS TO BE NEW CONSTRUCTION OF THE ROAD, APPEARS TO BE FILL GOING 
DOWN THE HILL TO THE TREES, THIS WAS NOT THE FILL I WAS SPEAKING OF, I WAS 
NOT PRESENT, (VIEWS 17 D) APPEARS TO BE FRESH DIRT SURROUNDING BASE OF 
TREES, (VIEWS PL 18 EE) NEVER SAW THIS PHOTO THE FILL I AM OBSERVING HERE 
IS NOT FROM 2000, 
417 JF OBJECTION 
TM ARGUMENT 
MR DIFFICUI,. T TO SAY IF THE ROAD CONSTRUCTION WAS THE CAUSE OF THE DEATH OF 
THE TREE. ANY IMPACT OF ROAD CONSTRUCTION WILL CAUSE STRESS TO THE 
TREE, 
419 TM NO FURTHER QUESTIONS 
JF REDIRECT 
MR THE DUFF WAS ON BOTH SIDES, (VIEWS PL 171) 
TM OBJECT GOES BEYOND THE SCOPE 
421 JF THE PRIOR ROAD 
J OVER RULE, DISCUSSION ABOUT PRIOR ROAD 
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COURT MINUTES 
" MR CONSISTENT WITH MY OBSERVATIONS ABOUT AN OLDER ROAD, 422 J YOU MAY STEP DOWN 
J BOTH MAY BE EXCUSED 
423 JF READY TO ST ART CROSS OF MR. MUELLER 
424 J MR. MUELLER YOU ARE STILL UNDER OATH 
JF CROSS 
OM FAMILIAR WITH AREA, JUST PAST NEW ROAD WHERE IT TURNS, A FENCE WAS 
GOING TO BE PUT ON THE PROPERTY LINE AND IT WOULD NOT BE A ROAD TO 
ACCESS THE TOP OF THE PROPERTY, HAVE HUNTED IN THE AREA, ALL VEHICLE 
TRACKS WERE ON THEY ROAD, NO TRACKS IN THE SWATH, COULD HAVE BEEN 
SMALL TREES THAT GREW ON THE SWATH, HAVE SEEN THE RIDING ARENA ON THE 
HILL PROPERTY IN 2011, I SAW IT AFTER THE ROAD WAS PUT IN, (DESCRIBES AREA) 
437 J NEED CLARIFICATION 
OM (DRAWS ON POSTER) LABELS ROAD AT ISSUE WITH BLUE MARKER, WHEN I SPOKE 
TO MR. THOMPSON I DIDN'T KNOW WHO OWNED THE PROPERTY IN 2008, (VIEWS PL 
A) CERTAIN THE ROAD BUILDING BEGAN IN 2008, I DON'T KNOW WHO DID THE FIRST 
WORK ON THE PROPERTY, TRACK HO WAS THERE FOR A LONG TIME, I FIGURED IT 
WAS KEVIN'S, (VIEWS PL 26 A AND BAND PL 4 A,B,C,D AND F) 
450 JF MOVE TO ADMIT PL 4 
TM NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 4 ADMITTED 
450 DM {VIEWS EXHIBIT QUIT CLAIM DEED) SURVEY OCCURRED NOVEMBER OF 2008, YEARS 
AGO THERE WAS LOGGING ON HIS PROPERTY, I THINK IT WAS 2007, COULD A BEEN 
AROUND 2000 THAT THEY WERE LOGGING, NO LOG TRUCKS WENT DOWN THE 
SWATH ROAD 
455 END 
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DUANE R. MUELLER vs CAROLYN HILL 
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Atty: JOHN A. FINNEY 
COURT TRIAL DAY 2 
Atty: TOBY MCLAUGHLIN 
SUBJECT OF PROCEEDINGS 
CHARGE 
INDEX SPEAKER PHASE OF CASE 
906 J Calls Case 
Present: I TOBY MCLAUGHLIN, JOHN FINNEY, KEVIN THOMPSON, DUANE 
MUELLER 
J MR. MUELLER BE SWORN AND RE TAKE THE STAND 
906 CLERK DUANE MUELLER SWORN 
J WHEN WE FINISHED YESTERDAY IN THE MIDDLE OF MR. FINNEY'S CROSS WE WILL 
CONTINUE 
JF CROSS 
OM LOGGING BY RAY THOMPSON WAS IN 1999 OR 2000, DO NOT KNOW HOW MANY LOGS, 
STRIPPED THE PROPERTY PRETTY GOOD I DID NOT SEE ANY LOGS COME DOWN THE 
SWATH MADE FOR THE FENCE LINE, DID SEE LOG TRUCKS GO OUT THE COUNTY 
ROAD, AFTER THEY LOGGED I COULD SEE THE Y ROAD AND I SAW WHERE THEY 
CAME OUT OF, I DON'T KNOW WHEN THE ELECTRIC FENCE WAS PUT UP, MAYBE 2002 
OR SOMETHING, IT WAS A FEW YEARS AFTER THE LOGGING, (VIEWS PL 18-GG) 
(DISCUSSION ABOUT INSULATORS) 
915 FIRST SAW RIDING ARENA WAS IN 2010 OR 2011, WHEN I FIRST NOTICED THE ROAD 
WORK DONE IN SPRING OF 2008 I CALLED MY FRIEND AL TO HELP ME COMPASS THE 
PROPERTY, WHEN I CALLED PHILOMENA KEYS WAS ... I CALLED PK BECAUSE THEY 
WERE WORKING UP THERE A MONTH AND TOOK AND CALLED KEVIN TO SEE WHEN 
THEY WERE GOING TO START DIGGING OUT THE TREES, I DON'T KNOW FOR SURE IF 
THEY WERE LIVING UP THERE, KEVIN GAVE ME HIS NUMBER ONE TIME WHEN WE 
FIRST TALKED IN 2008, AFTER SURVEY HE HAD DONE I SAW RED T-POSTS, ASSUMED 
GILBERT BAILEY PUT THEM IN, THERE WAST-POSTS UP AFTER THE SURVEY WAS 
DONE, WHEN I HAD HIM SURVEY HE SHOWED ME WHERE TO PUT IN POSTS AND I 
POUNDED THEM IN, AFTER THE T-POSTS I PUT UP NO TRESPASSING SIGNS, 
925 (VIEWS 17 C, D, I) 
(TESTIMONY) 
935 TM OBJECTION 
JR ARGUMENT 
J OVER RULED 
OM (VIEWS 17 G) SOME DAY I WILL HAVE TREES LOGGED OFF, DIFFERENT FACTORS, 
945 JF MOVE TO ADMIT PL 18-88 
TM NO OBJECTION 
J PLAINTIFF'S EXHIBIT 18 BB ADMITTED 
OM MOWED IT DOWN IN 2007 BUT DID NOT BALE, (VIEWS 15 SS) DOLLAR BILL WITH ROCK, 
I DIDN'T KNOW THERE WAS ROCK IN MY HAYFIELD UNTIL WE WENT TO CUT IT AND 
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RAN INTO ROCKS WITH THE MOWER, THAT IS WHEN I KNEW BLASTING HAD BEEN 
DONE, I DON'T NEED TO BREAK MORE EQUIPMENT, I LEFT ALL THE ROCKS THERE, I 
DID GET SOME COMPENSATION FROM MR BUCK $5000 AND DISMISSED MY CLAIMS 
AGAINST HIM, I CAN GET THE REBAR AND YOU CAN SEE THE CHUNKS OUT OF IT, I 
ONLY FOUND ONE GREEN REBAR AND THAT WAS AT THE OPENING OF THE SWATH, ! 
DON'T KNOW WHO PUT IT IN THE FIELD BUT IT DID END UP IN THE BALER, 
IN 2008 NOT SURE HOW MANY HORSES I HAD TO FEED, IN 2010 THERE WAS MORE 
959 BECAUSE BRUCE MY NEIGHBOR HAD A COUPLE AT MY PLACE, (VIEWS 15 C) 
DESCRIBES WHERE PHOTO WAS TAKEN, (VIEWS 15 X) BROWN SILT WASHED DOWN 
ONTO MY FIELD, 
1006 TM HE TESTIFIED HE DOESN'T KNOW 
JF AVOIDING THE QUESTION 
TM JUST BECAUSE HE DOESN'T KNOW 
J ASSUMING THERE WEREN'T ANY 2008 PICTURES 
1007 OM POSSIBLE IT WAS TAKEN IN 2009 
JF MOVE TO ADMIT PL 15 K 
TM NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 15 K IS ADMITTED 
1009 OM HAVE NOT QUANTIFIED AMOUNT OF WATER, HAVE NOT TRIED TO TRENCH OR 
CHANGE IN ANY WAY, LEAVING UNTIL THE END OF THIS 
CAP ROCK ON ROAD WAS HAULED IN WITH TRUCKS, WHEN THEY DOZED OUT TO 
PLACE THAT STUFF IN MORE STUFF CAME ONTO MY PROPERTY, (VIEWS 17 P) 
1012 JF MOVE TO ADMIT PL 17 P 
TM NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 17 P IS ADMITTED 
OM MORE WEEDS IN FIELD BUT CANT SAY THAT CAUSED IT, I HAVE DONE NOTHING WITH 
THE FIELD BECAUSE IT IS SCREWED UP, DON'T RECALL REQUESTING A SILT FENCE 
OR HYDRO SEEDING TO THE SHERRI FF OR ANYTHING, IN SOME SPOTS THERE IS 
STILL THREE FOOT OF FILL, DON'T RECALL AT THIS TIME, SOME SPOTS IT IS FAIRLY 
CLOSE BUT MOST NOT, GOING BACK I DON'T RECALL IF THE LETTER YOU WERE SENT 
BEFORE THE DIGGING IT MENTIONED SILT FENCING, IN THE LETTER SENT 
REQUESTED SILT FENCING AND HYDRO SEEDING, THE DAY THE ROAD ENGINEER 
WAS THERE A CAR WAS SLIPPING AND SLIDING ITS WHEELS, CAR DID NOT GO OFF 
THE ROAD, THE ROAD IS SLOUGHING OFF, SILT FENCE IS ON MY PROPERTY FOR 
SOME REASON, HAVE TOLD THOMPSON TO STAY OFF MY PROPERTY, DON'T KNOW IF 
I TOLD HIM BUT DID PUT UP NO TRESPASSING SIGNS, 
1021 TM OBJECTION RELEVANCE 
J SUSTAINED 
OM BLAST WENT OFF TWO PEOPLE JUMPED OUT AND YELLED OBSCENITY'S, IT 
APPEARED TO BE KEVIN THOMPSON AND JEFF BUCK 
1027 J TAKE OUR MORNING RECESS RETURN AT 20 TILL 11 :00 
1027 OFF RECORD 
1044 ON RECORD 
TM RE DIRECT 
OM I DON'T KNOW EXACTLY WHEN WOODS WAS WORKING ON CH'S PROPERTY, I 
REMEMBER SEEING HIS EQUIPMENT SHOW UP IT WAS THAT SUMMER OF 2008, DID 
NOT SEE WOODS DOING THE WORK ON THE ROAD INVOLVED WITH LITIGATION, ( PL 
26 A, BAND C) 
DATE OF QUIT CLAIM TO JESSIE MUELLER SEPTEMBER 6TH AFTER DATE OF INVOICE, 
DIVORCE FINALIZED A COUPLE WEEKS AFTER DIVORCE, NOT FAMILIAR WITH WOODS 
BILLING PROCEDURES. CANNOT TELL BY INVOICES WHEN WORK BEGAN ON 
1047 PROPERTY 
WITNESSED EXTREME AMOUNT OF FILL MATERIAL IN 2011, (VIEWS 18 GG) FRESH FILL 
IN PICTURE, NO DUFF, ALL ROCKS AND CLAY SAME AROUND THE TREES, 
BEFORE THE WORK THE INSULATORS WOULD BE HIGHER AFTER THEY WOULD BE 
1054 LOWER, (18 BB AND 17 J) (DESCRIBES PHOTOS) TREE WAS BURIED FIVE FEET WHEN I 
WAS THERE WITH TIM CASTING 
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1056 JF MOTION TO STRIKE HEARSAY 
J SUSTAINED 
OM FRESH FILL ON THE TREE, I WOULD SAY THE INSULATORS WERE PUT ON AFTER THE 
FILL WAS THERE 
JF OBJECTION SPECULATION 
TM ARGUMENT 
1059 J I WILL LET THE ANSWER STAND MR. BAILEY PUT INT POST I PUT IN SIGN POST (19 E) 
SHOWS THE DIFFERENT TYPES OF POSTS, DID NOT DISCUSS THE INSULATORS WITH 
ANY OF THEM, NEVER AGREED THAT THE YELLOW INSULATOR MARKERS WOULD 
MARK THE BOUNDARY, AGREEMENT WAS THAT AFTER THE SWATH WAS PUT IN A 
FENCE LINE WOULD BE PUT IN ON THE PROPERTY LINE, FIRST SAW INSULATORS ON 
TREES AROUND 2003 OR 2004, THE FIRST YEAR IT WAS UP THERE WAS WIRE 
THROUGH IT, AFTER THAT YEAR I NEVER SAW ELECTRIC FENCE WIRE AGAIN, THERE 
HAS NEVER BEEN ANY OTHER FENCE LINE ON THAT PROPERTY, (VIEW 18 II) 
1106 A LOT OF ROCKS IN THE FIELD, ESTIMATE IT WOULD TAKE ME UP TO THREE DAYS TO 
PICK UP, I LEFT THE ROCKS IN THE FIELD BECAUSE I DIDN'T WANT TO TAMPER WITH 
ANY EVIDENCE, PART OF MY HAYFIELD IS STILL HARVESTABLE, ROCKS ARE ON 
ABOUT AN ACRE AND A HALF, WATER AFFECTS A DIFFERENT PART OF THE FIELD, (PL 
49) LETTER TO DEFENDANT'S ATTORNEY, NEVER RECEIVED A PLAN FROM THE 
DEFENDANT, NEVER GAVE PERMISSION TO PUT HYDRO SEEDING ON MY PROPERTY, 
NEVER ASKED OR GAVE PERMISSION TO PUT SILT FENCING ON MY SIDE OF THE 
PROPERTY, 
1112 J YOU MAY STEP DOWN 
1113 TM CALL JACK HESTER 
CLERK JACK HESTER SWORN 
TM DIRECT 
1117 JH JACK HESTER RESIDE IN SAGLE, LIVED IN BONNER COUNTY 53 YEARS, EXCAVATOR 
FOR 34 YEARS, OWN HESTER EXCAVATING, WE BUILD DRIVEWAYS, ROADS, SMALL 
BRIDGES ETC. PROVIDE BIDS FOR WORK, ALL CALCULATED IN YARDAGE, TIME, 
SOMETIMES WE MEASURE, USUALLY ITS TIME ETC. FAMILIAR WITH HOW OTHER 
EXCAVATORS ESTIMATE, RETAINED AS EXPERT WITNESS FOR PLAINTIFF, FIRST 
WENT TO PROPERTY APPROXIMATELY TWO YEARS AGO TO LOOK AT SOME FILL AND 
ROCKS IN FIELD AND WATER RUN OFF, WALKED THE PROPERTY, SAW WHERE ROAD 
HAD BEEN BUil T, MATERIAL MOVED DOWN THE HILLSIDE, WATER RUNNING IN THE 
WRONG DIRECTION, HAVE BEEN OUT THERE SINCE, APPROX A YEAR AGO, I WAS 
THERE SUNDAY NIGHT, SPENT NO MORE THAN AN HOUR, THERE IS NOW A STRING 
LINE BETWEEN THE TWO PROPERTIES, PROVIDED TWO BIDS TO RESTORE 
PROPERTY, (PL 73 VIEWED) BID I PROPOSED, USED PROFESSIONAL EXPERIENCE TO 
PREPARE, MOVE ROAD TO THOMPSON'S PROPERTY BENCH COMPLETELY, WOULD 
REQUIRE DRILLING AND BLASTING, $20,000 FOR THAT, EXCAVATING REMOVING 
MATERIAL, $18,000 GRAVELING $7000, WATER SHOULD GO INTO RETENTION PONDS, 
$14,000, INSTALL DITCHES $6000, FILTER FENCE $6000, MOVE MATERIAL FROM 
HILLSIDE $20,000 (THE DIRT PUT THERE BEFOREHAND AND THE HAULING OFF) 
SEEDING $500 TREE REMOVAL $7500. ONE TREE WOULD BE $1000 DEPENDING, 
TOTAL WAS $126,000. 
1127 TM MOVE TO ADMIT PL 73 AS ILLUSTRATIVE 
JM OBJECTION 
J PLAINTIFF'S EXHIBIT# 73 IS ADMITTED ACCEPT AS ILLUSTRATING HIS TESTIMONY 
AND SAYING WHAT THE COST WOULD BE 
1129 JF CROSS 
JH (VIEWS DEFT AND PL 74 BAND D) DISCUSSION, MR. MUELLER CALLED ME, I HAD 
NEVER MET HIM BEFORE EACH TIME I WENT THERE I SAW HIM AND ONCE HE CAME 
TO MY HOUSE, DO NOT SOCIALIZE, I WOULD GUARANTEE PRICE BEFORE I EVER 
STARTED, IT COULD BE LESS, I DON'T SEE MORE, (PL 19 D) HAVE NOT SEEN THAT 
PART OF THE PROPERTY WALKED ALL ALONG THERE I DIDN'T NOTICE ANY 
INSULATORS OR SIGNS, I SEEN EROSION COMING DOWN THE HILL THE FIRST TIME, 
NEXT TIME A DITCH HAD BEEN PUT IN, (VIEWS DEFENDANT'S S) DISCUSSES 
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FIRST BID WAS TO JUST MOVE DIRT DOWN BELOW, I WOULD LIKE TO SEE A BETTER 
SLOPE BELOW IT, IT'S TOO STEEP, I THINK THE AMOUNT WAS SPOT ON IF THE ROAD 
WAS MOVED OVER, (EXPLAINS) 
1143 TM RE DIRECT 
JH (18 F AND B} DON'T RECALL AMOUNT OF FiRST BiD, SA'vV SLOUGHING OF ROAD THE 
15T AND 2No TIME, THERE IS GOING TO BE MORE EROSION, LEAVING ROAD AS IS AND 
EXTENDING SLOPE WOULD REQUIRE FURTHER INTRUSION INTO MR. MUELLER'S 
PROPERTY 
1148 J YOU MAY BE EXCUSED 
TM CALL AL PALNAUK 
CLERK AL PALANAUK SWORN 
TM DIRECT 
AP LIVED IN BONNER COUNTY MY WHOLE LIFE, 70 YEARS OLD, MET OM ABOUT 20 YEARS 
AGO AT A HOUSE PARTY, MY MOTHER USED TO OWN HIS PROPERTY, HAVE WALKED 
20 ACRE PARCEL EAST LINE, FIRST TIME WAS JUST BEFORE 2000 WHEN WE 
THOUGHT THE COMPUTERS WERE GOING TO CRASH, HE WANTED ME TO SHOOT A 
LINE SO HE COULD PUT A FENCE IN, USED A COMPASS, I HAVE HAD 13 DIFFERENT 
PROPERTIES AND SHOT LINES ON ALL OF THEM, I WALKED WITH HIM AGAIN LATER, 
SPRING OF 2008, 
1154 TM HE IS POINTING AT THE BOUNDARY LINE 
AP THERE WAS NO ROAD THERE IN 2000, SECOND TIME THERE WAS A NEW ROAD, 
NOTICED SOME POSTS DOWN BELOW NO FENCING ON IT 
1158 JF CROSS 
AP NO TRAINING AS A SURVEYOR, NO SURVEYOR WITH ME AT THE TIME, (VIEWS PL 19 D} 
CAN'T REMEMBER WHAT THE CAP STONE, THIS CORNER I REMEMBER HAD A METAL 
STAKE IN IT, NORTH ONE HAD A METAL STAKE, SOUTH I DON'T REMEMBER, THERE 
WAS NO ROAD WHEN I WENT UP THERE AT ALL, WE WALKED THROUGH BRUSH AND 
TREES ETC. NO SMOOTH DIRT 
1202 ,J SIR YOU ARE FREE TO GO WE WILL RECESS FOR LUNCH, RETURN AT 1 :05 
1202 OFF RECORD 
116 ON RECORD 
TM HOUSEKEEPING 18 E WAS DISCUSSED I WOULD LIKE TO MOVE TO ADMIT 
JR NO OBJECTION 
18 JJ 
J PLAINTIFF'S EXHIBITS 18 E AND 18 JJ ADMITTED 
TM CALL JIM TAYLOR 
CLERK JIM TAYLOR SWORN 
TM DIRECT 
JT LIVE IN BOUNDARY COUNTY HAVE FOR 13 OR 14 YEARS, FAMILIAR WITH ELMIRA 
AREA, I KNOW DUANE MUELLER FOR ABOUT 20 YEARS I DO A LOT OF HAYING EVERY 
YEAR, ASSISTED MR. MUELLER CREATE A HAYFIELD, I CLEARED ALL THE BRUSH OFF, 
DEVELOPED AS A HAYFIELD, BALED HAY FOR HIM, DRUM MOWER AND I STARTED 
HITTING ALL THESE ROCKS, DAMAGED MY MOWER, ONE SHAFT STILL SLIGHTLY 
BENT, HURT THE KNIVES ON THE MOWER, BIGGEST DAMAGE WAS IN THE BALER, 
PICKED UP REBAR OR ROCKS SPRUNG THE KNIFE OFF THE BLUNDER, I BOUGHT 
PARTS, HE BOUGHT PARTS, IT WAS AT LEAST $1000 BOTH OF US PAID FOR IT, DON'T 
KNOW HOW MUCH HE PAID, (VIEWS PL 29) PARTS BOUGHT FOR TRAILER 
TM MOVE TO ADMIT PL 29 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 29 ADMITTED 
124 JT HE PAID ME BACK, HE PAID ME FOR SOME THAT I BOUGHT, IT WAS A LONG TIME AGO 
JF NOT DISCLOSED AS AN EXPERT WITNESS GOES BEYOND 
125 TM DON'T HAVE TO BE AN EXPERT TO KNOW THE PRICE OF HAY 
JF FOUNDATION OR TIME FRAME 
J SUSTAIN WITHOUT MORE FOUNDATION 
JT BUY AND SELL HAY ON A YEARLY BASIS, DID SO 2008 THROUGH 2012, FAMILIAR WITH 
PRICE OF HAY OVER THAT TIME PERIOD, IN 2009 $125 PER TON, 
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127 JF CROSS 
JT GOOD HAY CROP THE FIRST YEAR, BEAUTIFUL LAND, I FOUND OUT MAYBE TWO 
YEARS LATER THAT MR. MUELLER WAS SUING NEIGHBOR, 
130 TM CALL CAROLYN HILL 
CLERK CAROLYN HILL SWORN 
131 TM DIRECT 
CH LIVE AT 98 POOR LANE, ELMIRA, (IDENTIFIES PROPERTY ON PL 75) I LIVE AT THE 
PROPERTY WITH MY MOTHER, MY SON LIVES THERE PART TIME, FATHER WAS RAY 
THOMPSON, HE PREVIOUSLY OWNED MY PARCEL AND THE PARCEL OWNED BY 
PHILOMENA KEYS, I USED TO OWN BOTH, I BOUGHT MINE IN 2004 FROM MY FATHER 
WHO PASSED IN 2004 THAT IS WHY I BOUGHT THE PROPERTY, (VIEWS PL #6) 
TM MOVE TO ADMIT PL 6 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 6 ADMITTED 
TM MOVE TO ADMIT PL 5 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 5 ADMITTED 
CH DEED MADE OUT TO ME, I SOLD A PARCEL, I WAS LIVING THERE WHEN I BOUGHT IT, 
PARENTS BOUGHT IT IN 94 OR 95 RECOGNIZE WARRANTY DEED PL 7, DEED BY 
WHICH I SOLD PROPERTY 
140 THERE WERE NO BUILDINGS OR STRUCTURES ON THE PROPERTY WHEN I SOLD IT, 
DAVID MENCH PASSED AWAY BEFORE HE MOVED UP THERE, SUSAN HAD A HOUSE 
CONSTRUCTED, SHE LIVED THERE SHE SOLD THE PROPERTY DON'T RECALL WHEN, 
MS. MENCH LEFT IN 2011 BUT I AM NOT POSITIVE, SHE CONTINUED TO LIVE THERE 
FOR AWHILE AFTER SELLING, I DO NOT KNOW IF HE CLEARED A SWATH AT A 
CERTAIN PLACE, THAT DOESN'T MEAN HE DIDN'T I JUST DON'T RECALL, I WAS NOT 
AWARE OF ANY AGREEMENT WITH MR. MUELLER, I HAVE SEEN THE NO 
TRESPASSING SIGNS, DON'T RECALL WHEN THEY WERE PUT UP. DO BELIEVE THEY 
WERE PUT UP SHORTLY AFTER LAW SUIT WAS FILED, DID HAVE THEM CITED FOR 
TRESPASSING, I HAD NOT PUT UP ANY NO TRESPASSING SIGNS, WORK AT BONNER 
COUNTY SHERRIFF'S DEPARTMENT 
146 TM MOVE TO ADMIT PL 7 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 7 ADMITTED 
146 J VERY CONFUSED ABOUT THE KEYS 
CH I SOLD THE UPPER 20 ACRES TO MENCH 
JF CROSS 
CH HAD HORSES WHEN I MOVED THERE, CONTINUE TO HAVE HORSES, MY DAD DID A 
LOT ON THE PROPERTY, RODE MY HORSE UP ROADS ADJOINING BOTH PROPERTIES, 
GOT WOOD UP ON TOP OF HILL, USED TRUCKS, WHEN I ACQUIRED PROPERTY IT WAS 
SUBJECT TO A DEBT, WHEN I SOLD TO MENCH I WAS ABLE TO PAY OFF PROPERTY, 
THEN BORROWED AGAINST PROPERTY TO BUY MY HOME, 
151 TM REDIRECT 
CH IF SOMETHING DOESN'T INCLUDE ME THEN I DON'T REMEMBER IT, THE ROAD 
EXISTED SINCE WE MOVED THERE, IT WAS CLEANED UP BECAUSE IT WENT TO TRAIL 
RIDING ON IT TO A ONE TON DUALLY TRUCK DRIVING ON IT, RECALL PUTTING IN 
ARENA AROUND 2008, 
155 J YOU MAY STEP DOWN 
TM AS LONG AS SHE IS AVAILABLE FOR REBUTTAL 
TM CALL KEVIN THOMPSON 
CLERK KEVIN THOMPSON SWORN 
156 KT LIVE AT 94 POOR LANE SDPT, ME AND MY WIFE OWN THE PROPERTY, MY WIFE IS 
PHILOMENA, JUNE 18 TH 2008 
TM MOVE TO ADMIT PL 8 A 
KT 20 ACRES, NO REASON MY NAME IS NOT ON THE DEED, WIFE IS 25 OR 26 YEARS OLD, 
HAVE STAYED AT MY SISTERS HOUSE FOR A FEW DAYS AT TIMES, DID NOT GET A 
LOAN TO BUY THE PROPERTY, COMPANY IS B SAFE INC. WAS NOT IN THE PROCESS 
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OF IMPROVING THE ROADS BEFORE I BOUGHT PROPERTY, THE HOUSE WAS BUil T 
LATER FOR MS. MENCH AND SHE COULD LIVE THERE AS LONG AS SHE LIKED, 
DID PUT IN ROAD FOR POWER LINE, WOODS DID IT, I BELIEVE THE POWER LINE 
WORK WAS AFTER, 
209 JF OBJECTION RELEVANCE 
TM ARGUMENT (PUNITIVE) 
J GIVEN EXPLANATION I WILL OVER RULE PLAINTIFF'S EXHIBIT 8 IS ADMITTED 
KT I DIDN'T DO THE BLASTING I HIRED AN EXPERT TO DO THE BLASTING, DEBRI DID END 
UP ON THE NEIGHBORS PROPERTY, MR. WHETHERS COMPLAINED ABOUT IT, WE 
CLEANED UP A LOT OF THE ROCKS, I WENT OVER AND ABOVE AND SATISFIED MR. 
WHETHERS, I HIRE A PROFESSIONAL IN A VERY SPECIALIZED FIELD, TOOK NO OTHER 
ACTION OTHER THAN HIRING A PROFESSIONAL, OWNED A BULLDOZER, I OWN A 
SKIDSTER NOW, DID NOT OWN IT THEN, I OWNED EXCAVATORS, I TESTIFIED I 
WORKED ON ROADS FOR YEARS AND HAD A COMPANY THAT DEVELOPED ROADS, 
THEY PUT SILT FENCE AND STRAW WATTLES IN OCTOBER OF 2011, THE WORK 
BEGAN ON THAT PART OF THE ROAD IN 2008, INSTALLED A CULVERT END OF 2011 
THAT WOULD BE MY BEST GUESS, IT WAS A ROAD, DID DESCRIBE IT AS A TRAIL IN 
DEPOSITION, DO NOT KNOW IF ROADS EXISTED PRIOR TO FATHER BUYING THE 
PROPERTY, I WANTED A SAFE ROAD I MADE THE DECISION AS HEAD OF THE 
HOUSEHOLD, I HAVE SMALL CHILDREN, (REVIEWS ANSWER TO DISCOVERY) DON'T 
RECALL ASSISTING WOODS WITH THE ROAD WORK, NOT FAMILIAR WITH OSHA, 
223 JF OBJECTION RELEVANCE 
KT NEGLIGENCE OF A SUBCONTRACTOR IS A NON DELEGABLE 
JF ARGUMENT 
J SUSTAIN AS TO THAT, YOU CAN ASK IF HE DID 
224 KT I DID NOT REVIEW RULES RELATING TO BLASTING, HAVE NEVER DONE SO, DID TAKE 
PRECAUTIONARY MEASURES TOLD BUCKS TO KEEP IT ON OUR PROPERTY, THIS IS 
VERY CONFUSING, I TAKE OXYCONTIN EVERY DAY, I HIRED A CONTRACTOR TO PUT 
GRAVEL ON THE ROAD IN 2011 LATER PART OF THE YEAR GRASS SEED WAS PUT ON 
THE EMBANKMENT OCTOBER OF 2011, HYDRO SEED WAS SPRAYED ON MR. MUELLER 
SIDE OF THE PROPERTY I DID NOT HAVE PERMISSION, NORTHWEST SHELTER 
SYSTEMS LLC. MY WIFE OWNS THAT COMPANY, THEY WERE BILLED BY WOODS, THE 
CHECKS TO PAY WERE WRITTEN BY THAT COMPANY, 
234 TM PERMISSION TO PUBLISH MR. THOMPSONS DEPOSITION 
235 OFF RECORD COME BACK AT 10 TO 3 
250 ON RECORD 
TM CONTINUES DIRECT 
KT YES HAVE WRITTEN DATES ITEMS ON MY WRIST, HAVING TROUBLE REMEMBERING 
DATES, 
JF PUT STICKY NOTE THAT SAYS LLP NO LLC YES 
KT I WAS AN OWNER OF NWSS LLC, PHILOMENA KEYS WAS ANOTHER OWNER AND NO 
OTHER OWNERS OF THAT COMPANY, (VIEWS PL 26) WOODS CRUSHING AND HAULING 
BILLS, FIRST INVOICE WAS THE WORK FOR THE ROAD, VERIFIES BILLS FROM WOODS 
PROPERTY, 26 A AND 26 C, I WASN'T THERE IT WAS FINISHED IN 2 TO 4 DAYS, I PAID 
THE BILLS, I WROTE A CHECK 
TM MOVE TO ADMIT PL 26 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 26 ADMITTED 
KT PL 27, THE ROAD DID NOT AFFECT NWSS LLC, DOES HELP 
TM MOVE TO ADMIT 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 27 A AND B ADMITTED 
TM MOVE TO ADMIT PL 28 
JF NO OBJECTION 
J ALL OF PLAINTIFF'S EXHIBIT# 28 ADMITTED 
KT FIRST SURVEYED IN 2009, HAD IT DONE MORE THAN ONCE, GILBERT BAILEY OUT OF 
TUCKER BROWN DID THE SURVEY, PL 25, NEITHER PAYMENT FOR WORK ALONG 
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MUELLER OH THIS IS PROBABLY THAT CHECK, 
TM MOVE TO ADMIT PL 25 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 25 ADMITTED 
KT PL22 
TM MOVE TO ADMIT PL 22 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 22 ADMITTED 
KT I WAS AWARE OF BOUNDARY LINE, SAW THE BOUNDARY LINE ON PROPERTY, DID 
HIRE WOODS TO DO WORK ACROSS THE BOUNDARY LINE, DID TAKE DOWN NO 
TRESPASSING SIGN, DID NOT HAVE PERMISSION, IT WAS DONE 2 WEEKS BEFORE 
SCHEDULED HEARING, CHANGED LAND RIGHT BEFORE TRIAL, I WAS AWARE THERE 
WAS A PROPERTY DISPUTE, (VIEWS PL 70) CERTAIN I HAVE SEEN THE LETTER AT 
SOME POINT, 
TM MOVE TO ADMIT PL 70 
J PLAINTIFF'S EXHIBIT# 70 ADMITTED ALREADY ADMITTED 
KT DID THE WORK WITHOUT MR. MUELLER'S PERMISSION, HAVE REPORTED HIM TO THE 
IRS, AND TO SHERRIFF'S DEPT FOR TRESPASSING AND TOP AND Z FOR VIOLATIONS 
313 JF CROSS 
KT CONTACTED IRS BECAUSE HE SAID HE DIDN'T PAY TAXES ON THE MONEY HE MADE 
AROUND THERE, HAYING OR FIREWOOD, REPORT TO P AND Z, HE TURNED US IN 35 
TIMES, HE BUil T BUILDINGS WITHOUT PERMITS, 
315 TM OBJECTION HEARSAY 
J OVER RULED 
KT THOSE WHO WERE SPREADING THE GRAVEL DOWN 
TM OBJECTION 
J NOT OFFERED FOR THE TRUTH OVER RULED, 
KT J AND M EXCAVATION TOLD ME THEY WERE ON MY PROPERTY, I CALLED EITHER THE 
BONNER COUNTY SHERIFF OR HAD KAMI CALL THEM, DIRECTED ROAD WORK TO 
STAY WITHIN OUR BOUNDARY AND NOT LET ANYTHING GO BEYOND, UNDERSTAND 
AREA INVOLVED IN LAWSUIT, 
319 TM OBJECTION LEADING 
F OVER RULED, 
KT WE HAD TO GO BY DEWY AS TO WHERE THE BOUNDARY LINE WAS THAT WAS THE 
INSULATOR LINE, (VIEW 57 BAND C) 
TM READING OFF THE DOCUMENT 
JF MOVE TO ADMIT 57 BAND C 
TM OBJECTION ON HEARSAY GROUNDS 
J SUSTAINED 
KT LLC WAS CREATED BEGINNING OF 2010 IN MONTANA, DISSOLVED LATE 2011, 
JF MOVE TO ADMIT PL 57 B AND C 
TM PRINT OUTS FROM A WEBSITE NOT BUSINESS RECORD 
J I WILL OVER RULE I WILL ADMIT PLAINTIFF'S EXHIBIT# 57 BAND C ADMITTED 
323 KT PL 22 A AND 8, INVOICES FOR WORK DONE BY WOODS, 
KT HYDRO SEED WAS SPRAYED BETWEEN THE SURVEY LINE AND INSULATORS, NONE 
SPRAYED BEYOND AND SILT FENCE ALONG INSULATOR LINE, I DON'T KNOW IF THERE 
ARE OSHA RULES FOR BLASTING, THE ROADS CONTINUE ON UP INTO THE FOREST 
SERVICE THEY HAVE BEEN THERE FOREVER AND EVER AND EVER 
TM OBJECTION 
J SUSTAINED 
KT WENT BY EXISTING ROADS, JEFF BUCK AND OTHERS SAID THE ROADS Wt:RE THERI::: 
SINCE 30 AND 40'S 
328 J NOT ACCEPTING FOR THE TRUTH 
KT MINE SHAFT ON PROPERTY, OLD, MY FAMILY DID NOT CREATE IT, REFERRED TO 
ROAD AS SKID TRAIL NOT JUST TRAIL, THE ROAD WORK DONE IN 2008 IS CUT OFF, 
332 STEEP BANK CREATED BY NEW ROAD, PUT IN A CULVERT, TOOK OUT A 4 INCH AND 
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PUT IN A 12 INCH, THE 4 INCH WAS OLD, BIGGER CATCH BASE, DITCH DONE IN 2008 
WAS ON THE UPHILL SIDE OF THE ROAD, I NEVER LOGGED THE 20 ACRE PARCEL, 
NONE DONE ON THE HILL PARCEL EITHER, THE LOGGING WAS DONE BY MY FATHER, I 
WAS NOT THERE WHEN ARENA WAS CONSTRUCTED, I THINK IT WAS DONE IN 2008 OR 
2009 (PL 17 0) 
JF MOVE TO ADMIT PL 17 0 
TM NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 17 0 ADMITTED 
TM REDIRECT 
TM MOVE TO ADMIT 17 N 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 17 N ADMITTED 
KT TOLD WOODS TO NOT GO OVER THE LINE WHERE THE INSULATORS, AGREE SOME 
FILL MATERIAL WENT BEYOND THE INSULATOR LINES, SOME OF THE ROCKS 
BLASTED FROM HILLSIDE WENT ONTO HIS PROPERTY, HAS NOT BEEN CLEANED UP 
743 TO THE BEST OF MY KNOWLEDGE, PROPERTY LINE HAS NOT BEEN RESOLVED, 
WATER POOLING IN 17 N IS WHERE THE NEW CULVERT WAS LATER PUT IN, 
TM RE DIRECT 
KT CULVERT DUMPS OUT TOWARD MY SISTERS HOUSE, 
J YOU MAY STEP DOWN 
744 TM TWO MORE WITNESSES 
J HOW WILL WE FINISH 
JF NOT SURE IS I WILL CALL ANYONE FROM WOODS, GEORGE THOMPSON IS HERE WE 
COULD HAVE DONE IN FIVE MINUTES 
745 CLERK GEORGE THOMPSON SWORN 
JF DIRECT 
GT EMPLOYED BY WOODS FOR A LITTLE OVER TEN YEARS, PRIOR TO WOODS SAME 
TYPE OF WORK, OPERATED EQUIPMENT AT CAROLYN HILL'S PROPERTY IN 2008, 
(VIEWS PL 17 0) COULD TELL THERE WAS A ROAD WHERE THE "Y" ROAD IS, BEFORE 
DOING WORK DROVE BULL DOZER UP THE ROAD, COULD DO SO WITHOUT TOUCHING 
EITHER SIDE, WIDENED AND TOOK SOME OF THE GRADE OUT OF IT, RAISED SOME 
GRADE, ENCOUNTERED ROCK THAT NEEDED TO BE BLASTED, 
351 TM CROSS 
GT RECALL KIND OF THE FIRST DAY I ARRIVED, I BELIEVE THEY HAD TOUCHED SOME OF 
THE RED SECTION, EXCESS FILL REMAINED ON THE PROPERTY, ON JOB SITE AT 
LEAST A WEEK WORKED UNTIL WE HIT ROCK THEN WORKED ELSEWHERE A COUPLE 
DAYS UNTIL THEY WERE DONE BLASTING AND RETURNED AND FINISHED WORK AT 
THE MOST TWO DAYS, DID SOME WORK IN 2011 I LEVELED A SPOT FOR KEVIN TO PUT 
HIS TRAILER HOUSE ON AND HE HAD SOME OTHER CLEARING, MADE A PAD FOR A 
SHOP, DID NO WORK ON THE ROAD, 
358 JF RE DIRECT 
GT WOULD HAVE TO CHECK INVOICE RECORDS TO SEE WHEN AND HOW LONG WE 
WERE THERE. 
TM RECROSS 
359 GT NOT AWARE OF INVOICING I AM NOT INVOLVED WITH WHEN BILLS GO OUT ETC. 
400 END 
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903 J Calls Case 
Present: I TOBY MCLAUGHLIN, JOHN FINNEY, DUANE MUELLER, KEVIN 
THOMPSON 
TM CALL GENE WEATHERS 
CLERK GENE WEATHERS SWORN 
TM DIRECT 
907 GW LIVE ON ELMIRA ROAD, PROPERTY ADJOINS CAROLYN HILLS ON THE EAST SIDE, 
LIVED THERE FOR 14 YEARS, I KNEW RAY THOMPSON HE WAS A NEIGHBOR, HE 
PREVIOUSLY OWNED CAROLYN HILLS PROPERTY, HAVE GONE TO MR. THOMPSONS 
PROPERTY I USED TO ACCESS RAY'S PROPERTY TO GET TO THE UPPER PART OF 
MY PROPERTY I WENT THROUGH RAY'S PROPERTY TO GET THERE, THERE WAS A 
SERIES OF PARTIAL ROADS ALL OVER HIS PROPERTY, LOGGING SKID ROADS, 
911 (IDENTIFIES AREAS ON BLOW UP) I AM RETIRED, I WAS AN ELECTRICAL 
CONTRACTOR FOR FIFTY YEARS, I DID AN ELECTRICAL FAVOR FOR CAROLYN HILL, 
DID SOME WIRING ON HER TRAILER, IT HAD A BAD CIRCUIT, DID THE WORK IN 
APPROXIMATELY 2004, I HEARD EQUIPMENT RUNNING UP THERE IN 2007 LAST PART 
OF IT AND IN 2008 IN APRIL AND MAY IS WHEN THEY WERE WORKING ON MY ROAD, 
SAW KEVIN THOMPSON AND ALAN THOMPSON RAN THE EQUIPMENT AND SOMEONE 
ELSE HE SAID WAS ONE OF HIS EMPLOYEES, I ASKED HIM WHY HE PUT ALL THAT ON 
MY PROPERTY, THE DEBRIS AND SUCH, HE PUSHED A BUNCH OF ROCKS ONTO MY 
PROPERTY, THEY HAD A COMPRESSOR UP THERE FOR DAYS AND DAYS DRILLING 
HOLES IN THE ROCKS AND WERE BLASTING ROCKS EVERYWHERE, ROCKS ENDED 
UP ON MY PROPERTY ONE ENDED UP TWO FEET FROM MY HOUSE, HE CUT THE 
ROAD BANK RIGHT THROUGH MY PROPERTY LINE, I WANTED TO BUILD A FENCE 
THERE, WHEN I MOVEO IN A SPENT THREE TO FOUR YEARS CLEANING THAT UP SO I 
COULD BUILD A FENCE THERE, HE CAME IN AND CUT RIGHT ON THE LINE AND I 
CAN'T BUILD A FENCE THERE, HE TOLD ME HE OWNED NWSS AND HE WORKED FOR 
THE DEPARTMENT OF DEFENSE BUILDING UNDERGROUND STRUCTURES AND DID 
BOMB SHELTERS AND THAT TYPE OF THING, HE GAVE ME A CARD AT THAT TIME, 
926 OFF RECORD 
930 ON RECORD 
TM MARK PLAINTIFF'S EXHIBIT# 76 
GW MR. THOMPSON GAVE ME THE CARD JUNE OR JULY OF 2008 THAT WAS AT THAT 
TIME THAT CONSTRUCTION DEBRIS WAS PUT ON MY PROPERTY, HE SAID HE WOULD 
CLEAN IT UP BUT HE DIDN'T HE CLEANED IT UP PARTLY AFTER I OBTAINED AN 
ATTORNEY AND WROTE A LETTER TO HAVE HIM CLEAN IT UP. (VIEWS PL 44) 
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TM MOVE TO ADMIT PL 44 
JF OBJECTION 
TM OFFERED TO SHOW TIME LINE NOT PROOF OF MATTER 
J JUST GET THE DATE THEN, I WILL SUSTAIN THE OBJECTION (PLAINTIFF'S EXHIBIT 44 
REFUSED) 
934 TM' MOVE TO ADMIT PL 76 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT# 76 IS ADMITTED 
GW HE HAS CLEANED UP ABOUT HALF OF IT, KEVIN AND HIS CREW WERE WORKING 
THERE FOR MONTHS, 
937 TM MOVE TO ADMIT PL 15 CCC 
JF NO OBJECTION 
J PLAINTIFF'S EXHIBIT # 15 CCC IS ADMITTED 
GW HE REMOVED THE ROCKS WITH HIS TRACK HOE BUT ONLY THE AREA WHERE HE 
BLASTED, l'VE BEEN MOVING THE OTHERS FOR YEARS AND l'M STILL MOVING THEM 
940 JF DIRECT 
GW PICTURE WAS BEFORE THE POWER LINE WAS PUT IN, I WAS SERVED WITH A 
SUBPOENA LAST WEEK AND A HALF, HAVE NOT DISCUSSED TESTIMONY WITH 
ANYONE, I TALK TO HER BECAUSE I KNOW HER BUT DID NOT DISCUSS ONLY TOLD 
HER I WAS SUBPOENAED AND I WAS GOING TO TESTIFY, NO ROAD FROM MY HOUSE 
TO MY UPPER PROPERTY, RAY THOMPSON TOLD ME THAT HE FILLED THE HOLE IN 
WHERE THE PROPERTY LINE WAS, I WAS TOLD BY ALAN THERE WAS AN ARENA BUT 
I DID NOT SEE IT BECAUSE I DON'T GO ON THEIR PROPERTY, 
952 DESCRIBES PROPERTY 
NOTICED CONSTRUCTION MAY AND APRIL OF 2008 HE GAVE ME THE BUSINESS 
CARD IN AUGUST OF 2008, AFTER THAT HE STARTED DOING THE BLASTING, 
MR. THOMPSON SAID HE OWNED THE 20 ACRES UP ABOVE, I HAVE NO IDEA WHEN 
1000 HE GOT HIS TITLE, I ASKED HIM TO FINISH CLEANING IT UP AND I ASKED HIS 
BROTHER ALLEN TO TELL HIM THAT, I DIDN'T WANT TO TALK TO HIM AFTER WHAT 
HE DID TO ME, WHAT HE DID COST ME MONEY, I SAW A MANUFACTURED HOME I 
THOUGHT IT WAS CAROL'S, I HAD NOTHING TO DO WITH THEM OVER THERE, 
1007 HE ONLY PICKED UP WHAT HE COULD REACH WITH HIS TRACK HOE, I HAD TO PICK 
UP THE REST, 
1008 TM RE DIRECT 
GW EVERY 
JF RELEVANCE 
TM GOES TO IMPEACHMENT, CREDIBILITY 
1009 JF ARGUMENT 
J SUSTAIN THE OBJECTION THAT IS NOT THE CLAIM IN FRONT OF ME 
1009 TM RE DIRECT 
GW I SAW NO ROAD WHERE THE BLUE IS MARKED ON PL 75 WHEN AT THE PROPERTY 
WITH RAY THOMPSON 
1010 J YOU ARE FREE TO GO 
TM CALL SANDY CURTIS 
CLERK SANDRA CURTIS SWORN 
TM DIRECT 
1012 SC LIVE WITH DUANE MUELLER, HAVE KNOWN HIM THROUGHOUT THE YEARS, IN A 
ROMANTIC SITUATION WITH MR. MUELLER, BEGAN DATING LATE JULY OF 2008, I 
USED TO BE A CALIFORNIA FISH AND GAME, AA DEGREE IN AG SCIENCE, EMPHASIS 
NATIONAL RESOURCES AND A THIRD YEAR CRIMINAL JUSTICE, MOVED IN EARLY 
AUGUST 2008, NOTICED CONSTRUCTION ON THE 20 ACRES LATE JULY EARLY 
AUGUST 2008, COULD HEAR HEAVY EQUIPMENT ALSO DYNAMITING, (DESCRIBES 
EXPERIENCES) I SAW BLADE TRACTORS, CRAWLERS, EARLY AUGUST 2008, IN FALL 
OF 2008 SAW SURVEYOR ON KEVIN THOMPSONS PROPERTY, IT WAS GILBERT 
BAILEY AND THE SECOND PERSON WAS KEVIN THOMPSON, MET NEAR THE COUNTY 
ROAD NORTH END OF MR. MUELLER'S PROPERTY, FIRST LOOKED AT BOUNDARY 
LINE APRIL OF 2009, I SAW A BRAND SPANKING NEW ROAD WITH FILL, 
CASE NO. CV-2010-1837 
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1018 JF OBJECTION 
J OVER RULE 
SC IT WAS VERY ROCKY, MORE LIKE SHATTERED MATERIAL AS OPPOSED TO SOIL, 
(VIEWS PL 17 N) JULY 2011 THEY WERE HAULING A LOT OF GRAVEL, WE SAW THE 
DUMP TRUCKS DUMPING, IN MAY OF 2011 THERE WAS GRASS SEED, OCTOBER 4 rn 
WOODS EQUIPMENT STARTED MOVING IN, THAT AFTERNOON I STARTED HEARING 
EQUIPMENT 
1022 JF OBJECTION 
J WHY DON'T YOU ASK ANOTHER QUESTION 
SC WALKED UP THERE AND THEY WERE EXCAVATING NEVER SAW ANY HAND DIGGING, 
HAD SEEN FILL MATERIAL AT BASE OF TREES, IT WAS NEVER REMOVED, COULD 
HEAR BLASTING FROM MR MUELLER'S HOME, AT LEAST TWO OCCASIONS AT NIGHT 
AFTER DARK, CALLED POLICE JULY 8TH OF 2009 ITWAS A REALLY HOT DAY BUT I 
HAD TO KEEP DOORS AND WINDOWS SHUT DUE TO NOISE, THEN IT Fl NALLY GOT 
QUIET, THE BLASTING WENT OFF, THE THIRD EXPLOSION CAUSE ME TO CALL THE 
POLICE, WE HAD NO WARNING AND DIDN'T KNOW IF THE GUY WAS LICENSED, 
DEPUTYWEIDEBUSH CAME LATER HE LEFT WITHOUT RE CONTACTING US, SHORTLY 
AFTER THAT A TREMENDOUS EXPLOSION OCCURRED (SHOWS WERE IT MAY HAVE 
OCCURRED ON PL 75) IMMEDIATELY KEVIN THOMPSON AND JEFF BUCK CAME OUT 
FROM BEHIND THE BARN YELLING 'TAKE THAT YOU F$#% PUNKS" WE WERE 
CHARGED WITH TRESPASSING, THE CHARGES WERE DISMISSED, (GOES OVER 
HARASSMENT) 
1031 JF CROSS 
SC I TURNED HIM IN TO THE P AND Z TWICE I CONTACTED THE EPA ONCE, TALKED TO 
SHERRIFF'S DEPT ABOUT OUR SIGNS BEING VANDALIZED, MADE COMPLAINTS TO 
FBI AND STATE OF IDAHO US ATTORNEY'S OFFICE ABOUT ABUSE UNDER THE 
COVER OF LAW 
DID GO UP ON OCTOBER 4TH THE BUCKET WAS EXCAVATING IN THE AFTERNOON, 
(VIEWS PL 19 D) DID NOT WALK THERE BEFORE THE NEW ROAD WAS PUT IN, 
OBSERVED INSULATORS, I DID NOT MOVE THEM NOR DID I SEE ANYONE ELSE MOVE 
THEM, SAW OLD SCARS ON TREES WHEN I WALKED UP THERE, THEY WERE HEALED 
OVER, 
1040 TM RE DIRECT 
SC REPORTED THEM TO P AND Z TO SEE IF THERE WERE PERMITS ISSUED, THE 2"'u 
TIME THE ONGOING 4 YEARS INTO CONSTRUCTION TO SEE IF NEW PERMITS WERE 
GIVEN, REPORTED TO EPA BECAUSE FROM 2007 TO 2009 IT LOOKED AS IF THE AREA 
WAS BEING STRIPPED 
JF OBJECT 
J OVER RULED 
SC I LOOKED AT THE OLD GOOGLE MAPS, ONGOING PROBLEM WITH THE RUN OFF 
GOING DOWN THE HILL, I PHONED WEIDEBUSH 
1043 J DON'T WANT TO GO INTO THAT 
SC CAROLYN HILL WORKS FOR THE BONNER COUNTY SHERIFF'S DEPT 
1043 OFF RECORD RECESS UNTIL 11 :00 
1101 ON RECORD 
JF MOTION TO DISMISS 
J DENIED 
JF CALL DUANE MUELLER 
CLERK DUANE MUELLER SWORN 
JF DIRECT 
OM SHOT TWO DOGS 
TM OUTSIDE SCOPE AND PLEADINGS 
J OVER RULE 
OM I HAD A RAKE IN MY HAND WHEN I CHASED IT FROM MY HAYFIELD 
JF NO OTHER QUESTIONS 
1102 JF CALL KEVIN THOMPSON 
CLERK KEVIN THOMPSON SWORN 
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JF DIRECT 
KT TOOK PHOTOS 
JF MOVE TO ADMIT EX G 1-4 
TM NO OBJECTION 
j DEFENDANT'S EXHiBiT G iS ADMITTED 
KT VIEWS DEFENDANT'S H 5-10 
JT MOVE TO ADMIT 
1104 TM NO OBJECTION 
J DEFENDANT'S EXHIBIT H IS ADMITTED 
KT VIEWS DEFENDANT'S I 
JF MOVE TO ADMIT EXHIBIT I 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT I IS ADMITTED 
KT VIEWSJ 
JF MOVE TO ADMIT DEFENDANT'S J 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT J IS ADMITTED 
KT VIEWSK 
JF MOVE TO ADMIT K 
1110 TM NO OBJECTION 
J DEFENDANT'S EXHIBIT K IS ADMITTED 
KT VIEWS L 
JF MOVE TO ADMIT 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT L IS ADMITTED 
KT VIEWS DEFENDANT'S M 
JF MOVE TO ADMITM 
TM QUESTION IN AID OF OBJECTION 
KV I WILL LOOK THROUGH ALL OF THEM TO THE BEST OF MY KNOWLEDGE ALL TAKEN 
AT THE SAME TIME, NOT ALL WORK SHOWN DONE BY WOODS, 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT M IS ADMITTED 
KT I DID NOT THROW GREEN REBAR ONTO HIS PROPERTY, DID NOT CUT THE TREE BY 
HIS MAILBOX, HAD NOTHING TO DO WITH IT, DID NOT RUN OUT FROM BEHIND A 
BARN AFTER AN EXPLOSION HOOTING AND HOLLERING, DID OPERATE A PIECE OF 
EQUIPMENT TO REMOVE ROCKS, SPOKE WITH MR. WEATHERS AFTERWARD, MY 
UNDERSTANDING WAS THAT I WAS DONE, UNTIL TODAY I HEARD NOTHING MORE 
ABOUT NEEDING TO REMOVE MORE ROCK, I DID CONTACT MR. MUELLER'S EX WIFE 
OBTAINED COPY OF DIVORCE DECREE, MET WITH JESSE MUELLER/SOSSAMON I 
UNDERSTOOD SHE OWNED THE PROPERTY, 
1118 TM OBJECTION HEARSAY 
J HE CAN TESTIFY TO HIS OWN UNDERSTANDING 
KT I UNDERSTOOD FROM HER THERE WAS NOTHING MORE I NEEDED TO DO, 
1120 TM CROSS 
KT YES JESSE MUELLER FILED A POLICE REPORT AGAINST ME, (VIEWS DEFENDANT'S 
EXHIBIT I) DO NOT KNOW WHEN INSULATORS WERE PUT UP, I NEVER USED HEAVY 
EQUIPMENT ON THE POWER LINE ROAD EXCEPT WHEN I REMOVED ROCKS FROM 
HIS PROPERTY, CLAIMING OWNERSHIP OF LAND BETWEEN SURVEY LINES AND 
INSULATORS, 
JF WAY BEYOND CROSS 
1124 J BOUNDARY BY AGREEMENT WOULD HAVE TO GO TO MS. HILL, MR. THOMPSON 
DOESN'T OWN THAT PROPERTY 
KT SOME ISSUES WITH MEMORY REGARDING DATES, 
TM ENTITLED TO IMPEACH WITH RESPECT TO HIS MEMORY 
J SUSTAIN OBJECTION TOO FAR AFIELD, 
JF I ASKED ABOUT REBAR ETC, ALL THINGS TM COULD HAVE TAKEN UP ON HIS DIRECT 
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1127 TM ARGUMENT 
J OVER RULE 
KT DID NOT LIVE ON PROPERTY PRIOR 
TM MOVE TO PUBLISH DEPOSITION 
1129 JF RENEW OBJECTION 
J OVER RULE GO AHEAD 
TM HANDING COPY OF DEPOSITION THAT WAS PREVIOUSLY SEALED, THE ORIGINAL 
KT VIEWS PAGE 116 LINE 9, READS LINES 
TM CONTINUES CROSS 
JF RESTATE MY OBJECTION, WAY BEYOND COURSE OF DIRECT 
TM I AM ENTITLED TO IMPEACH THIS WITNESS 
J HARD TIME SEEING HOW YOU ARE GOING TO IMPEACH, YOU CAN CALL HIM ONCE 
MR. FINNEY IS DONE ON REBUTTAL, NOW SUSTAIN OBJECTION GOING WAY BEYOND 
SCOPE OF DIRECT 
1134 TM NO FURTHER QUESTIONS AT THIS POINT 
JF RE DIRECT 
KT VIEWS EX Q , THERE WAS NO CRIMINAL CHARGE AGAINST ME 
TM RECROSS 
KT I KNEW IT WAS ABOUT BULL DOZING ALONG HER ROAD, 
1138 JF MOVE TO ADMIT DEFENDANT'S N 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT N ADMITTED 
JF MOVE TO ADMIT 0 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT O IS ADMITTED 
JF MOVE TO ADMIT P 
TM OBJECT TO ENTIRETY OF DEPOSITION 
JF ARGUMENT 
1140 J DEFENDANT'S P ADMITTED 
JF MOVE TO ADMIT DEF A 
TM NO OBJECTION 
J DEFENDANT'S EXHIBIT A IS ADMITTED 
1142 JF DEFENSE RESTS 
TM MOVE TO ADMIT CAROLYN HILL'S DEPOSITION AND 77 MS. HILL AND 78 KEVIN 
THOMPSON MARCH 12TH 
J PL,AINTIFF'S 77. ANO 78 ADMITTED 
1145 OFF RECORD 
1146 ON RECORD 
TM PLAINTIFF RESTS 
J ALL DONE WITH EXCEPTION OF SITE VISIT (DISCUSSION) 
1147 OFF RECORD 
1154 ON RECORD 
CHECK AVAILABILITY FOR WEEK OF APRIL 8iH THROUGH 12,n FOR VIEWING THAT 
WORKS FOR ALL, BRIEFING SCHEDULED PLAINTIFF'S BRIEF APRIL 12TH 
DEFENDANT'S BRIEF APRIL 19TH AND PLAINTIFF'S FINAL APRIL 26TH UNLESS 
PLAINTIFF IS IN TRIAL THAT WEEK IF THAT IS THE CASE ADDITIONAL WEEK MAY 3RD 
1154 END 
700 PAGES 
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IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R. MUELLER, 
Plaintiff, 
vs. 
CAROL \'N HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and ·wife; NORTHWEST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 




LAINTIFF'S POST-TRIAL BRIEF 
Comes now the Plaintiff, Duane Mueller, by and through his attorneys of Berg 
McLaughlin, Chtd., and provides the follO\ving Post-Trial Brief. 
I.SUMMARY 
Beginning in 2009 and continuing through 2011, the Defendants repeatedly and willfull 
trespassed upon the Plaintiff Duane Mueller's real property through various constructio 
activities along a road which is located along the boundary line between real property owned b 
Plaintiff Duane Mueller and property owned by Defendant Carolyn Hill. The Defendant 





construction activities resulted in the deposit of a substantial amount of dirt, rocks, and othe 
materials onto the Mueller property, partially burying many of Mr. Mueller's trees. 
Defendants also blasted rocks from Defendant Hili's property onto the Muelier property, causin 
Mr. Mueller's hay field to be littered with rocks which interfere with Mueller's ability to harves 












field, causing further damages. 
At trial, the Plaintiff presented a prima facie case proving that the Defendants trespasse 
upon the Plaintiffs real property, thereby causing damages. The Plaintiff further proved that th 
Defendants' decision to trespass was both willful and intentional, and that the Defendant 
undertook a pattern of harassing behavior toward the Plaintiff. The Plaintiff is, therefore 
entitled to the entry of a judgment against the Defendants, inclusive of punitive damages. 
II. PROPOSED FINDING OF FACT AND CONCLUSIONS OF LAW 
The Plaintiff submits that the following facts were established by a preponderance o 
evidence at trial. 
I. Plaintiff Duane Mueller is the mvner of a parcel of real property ( described as th 
17 "Mueller Property" in the Second Amended Complaint) which is located adjacent to prope . 








2. Defendants Philomena Keys and Kevin Thompson own a parcel of land which i 
adjacent to the parcel owned by Defendant Hill. 
3. The parcel ovvned by Keys and Thompson is accessed through Hill's property. 
4. Defendant Northwest Shelter Systems, LLC, is O\\,ned by the Defendant 
Thompson and Keys, with its principal place of business located at the Keys/Thompson property. 
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5. 
I 
In approximately 2008, the Defendants began to perform work on a road whic 
2 
crosses through Hill's property, and accesses the Keys/Thompson parcel. 
3 6. This access road is located in part along the boundary line of the Muelie 
4 property, which is located on a steep hillside which slants downward towards the Muelle 













7. The road construction caused a substantial amount of dirt, rocks, and nativ 
material to fall down the slope onto the Mueller Property, burying the root base of many o 
Mueller's trees. 
8. As part of the construction of the Subject Road, the Defendants hired Defendan 
Jeff Buck and Bucks Construction, LLC, who conducted blasting on the Hill property facing Mr 
Mueller's field, causing rock a..11d debris to be projected onto the Mueller Property, causin 
further damage and destruction to Mr. Mueller's trees from flying rocks. 
9. Rocks and debris also landed in Mueller's hay field, littering the field with larg 
rocks, resulting in damages to haying equipment and the inability to harvest a portion of Mr 
Mueller's hayfield. 
10. The road construction also resulted in the diversion of a substantial amount o 
18 water runoff, causing a portion of Mr. Mueller's field to flood, and to become saturated with silt 







11. The Defendants Thompson, Hill, Keys and Northwest Shelter Systems, LLC, al 
undertook the construction of said road, and the road was installed on behalf of, and for th 
benefit of, all of the Defendants. (D. 's Ans. to Second Am. Comp. and Am. Counterclaims, p. 10, 
111). 



























12. The checks used to pay for the road construction and survey work were draw 
from a checking account in the name of Defendant Northwest Shelter Systems, LLC, whos 
principai place of business is the Keys/Thompson parcel, which is accessed through the road ) 
issue in this case. 
13. In 2011, the Defendant again trespassed upon the Plaintiffs property by takin 
down a surveyed boundary line and no trespassing signs, and excavating some of the materia 
from the Plaintiffs property. 
A. 
III. ARGUMENT 
The Plaintiff is the Owner of All of the Pro ertv Bevond the Surveved Bounda 
Line. 
1. The Defendants Have Failed to Prove their Claim for Boundary 
Acquiescence. 
To resolve the Plaintiffs trespass claim, the Court must first determine the location ofth 
boundary line between the Mueller and Hill properties. The parties did not dispute the locatio 
of the surveyed boundary line, which is identified in the various pictures admitted at trial, th 
most recent of which show that the line is currently marked by wooden survey stakes. (See P · 
Ex. 7 4). It is further undisputed that a great deal of fill material was placed in the area betwee 
the surveyed boundary line, and what was described at trial as an old electric fence line, which i 
allegedly evidenced by yellow electric vvire insulators which are nailed to trees near th 
boundary line. Aside from the insulators, there is no fence which currently exists along th 
roadway in question. 
Boundary by agreement or acquiescence has two elements: (1) there must be an uncertai 
or disputed boundary and (2) a subsequent agreement fixing the boundary. Luce, 142 Idaho a 
271; citing Cox v. Clanton, 137 Idaho 492, 494-95, 50 P.3d 987, 989-90 (2002). Because th 


























party holding title to property is presumed to be the legal owner, someone claiming ownership o 
that property must prove his or her claim by "clear, satisfactory, and convincing evidence.' 
Anderson v. Rex Hayes Family Ti-ust, 145 Idaho 741, 744, 185 P.3d 253, 256 (2008). "'Idah 
case law demonstrates that an agreement, either express or implied, must exist to establish 
boundary by agreement or acquiescence." Cox v. Clanton, 137 Idaho 492, 495, 50 P.3d 987, 99 
(2002). 
a. The Boundary Was Neither Unknown Nor Uncertain 
To prove their claim, the Defendants must first prove by clear and convincing evidenc 
that the boundary line between the Mueller and Hill properties was unknmvn at that time of th 
alleged agreement to fix its location. As explained by the Idaho Supreme Court in Downing v. 
Boehringer, 82 Idaho 52, 56, 349 P.2d 306, 308 (1960), a claim for boundary by agreement o 
acquiescence is defeated where one of the parties knows the actual location of the boundary line. 
\Vhere the location of a true boundary line between coterminous 
owners is known to either of the parties, or is not uncertain, and is 
not in dispute, an oral agreement between them purporting to 
establish another line as the boundary between their properties 
constitutes an attempt to convey real property in violation of the 
statute of frauds (LC. §§ 9-505 and 55-601) and is invalid. But, 
where the location of the true boundary line is unkno\¾TI to either 
of the parties, and is uncertain or in dispute, such coterminous 
o\¾ners may orally agree upon a boundary line. When such an 
agreement is executed and actual possession is taken under it, the 
parties and those claiming under them are bound thereby. In such 
circumstances, an agreement fixing the boundary line is not 
regarded as a conveyance of any land from one to the other, but 
merely the location of the respective existing estates and the 
common boundary of each of the parties. Kunkle v. Clinkingbeard, 
66 Idaho 493, 162 P.2d 892; Balmer v. Pollak, 67 Idaho 494, 186 
P.2d 217; Clapp v. Churchill, 164 Cal. 741, 130 P. 1061; Tripp v. 
Bagley, 74 Utah 57, 276 P. 912, 69 A.L.R. 1417 and Annotation 
1433; Fallert v. Hamilton, 109 Cal.App.2d 399, 240 P.2d 1007; 
Tillinger v. Frisbie, 132 Mont. 583, 318 P.2d 1079; Annotation 
113 A.L.R. 425; 11 C.J.S. Boundaries§ 77; 8 Am.Jur., Boundaries, 
§ 88. 













'But the doctrine of an agreed boundary line and its binding effects 
upon the coterminous owners rests fundamentally upon the fact 
that there is, or is believed by ali parties to be, an uncertainty as to 
the location of the true line. \Vhen that uncertainty exists, or is 
believed by them to exist, they may amongst themselves by 
agreement fix the boundary line, and that agreement will bind all 
the consenting parties. Acquiescence is merely evidence of the 
agreement and can properly be considered as evidence of an 
agreement only when a formal agreement would itself have made a 
binding contract. But a formal agreement to frx a boundary line is 
not valid, indeed is void, if the parties know, or one of them 
knows, that the agreed line is not the true line, or, in other words, 
if there be not an actual or believed uncertainty as to the true 
line.' Clapp v. Churchill, 164 Cal. 741, 130 P. 1061, at pages 1062, 
1063. 
Downing v. Boehringer, 82 Idaho 52, 56-57, 349 P.2d 306, 308-09 (1960) (emphasis added'). 
At trial, Defendant Mueller testified that prior to purchasing his property, he located bot 














properties. Thus, the location of the boundary line was not unknown, and was known by Mr. 
Mueller. Moreover, no evidence was admitted at trial that the location of the boundary line wa 
unkno\\,TI by either Carolyn Hill, or her predecessor-in-interest, Ray Thompson, who o¼ned th 
Hill Property from 1995 until 2004, the time period in which both the electric fence and th 
swath line were built. 
In fact, Mr. Mueller and Ms. Hill offered testimony that the boundary line was, in fact 
known by Ray Thompson prior to the installation of either the electric fence or the "swath line.'-
According to both Mr. Mueller and Ms. Hill, Defendant Hill, who was living on her father' 
property at the time, installed livestock fencing at the Northern end on her father's property i 
1997 or 1998, near Elmira Road. Soon after its installation, Mr. Mueller discovered that th 
fence was approximately 30 feet on his side of the boundary line, as could easily be ascertaine 
by the nearby corner stake. This fencing, which was field fencing rather than the electric fenc 
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upon which the Defendants boundary by agreement claim is based, was moved onto the deede 
boundary line, thus demonstrating that the parties were able to locate the actual deeded bound 
line, and had moved a prior fence to the location of the actual property line. 
This testimony, along with Mr. Mueller's testimony that he was aware of the location o 
the true boundary line, defeats any claim by the Defendants that the boundary line was uncertai 
or unknown, and the Defendants presented no evidence, much less clear and convincin 
evidence, from which the Court could find that the first element of the claim has been proven. 
b. The Defendants Failed to Prove that there was an Agreement to Fix the Bounda 
Line at any Particular Place. 
The Defendants have similarly failed to prove the second element of their claim -















Defendants hold the burden of proof as to tl1is element, and the Defendants are required to prov 
this claim by clear, convincing, and satisfying evidence. 
It is unclear whether the Defendants are contending that their boundary line claim i 
based upon the yellow electric fence insulators, or whether they are claiming that the bound ., 
line is marked by the "'swath." In either case, the Defendants have failed to prove that 
agreement existed with regard to either the swath or the fence insulators. 
1. The Defendants Failed to Prove that an Agreement 
Electric Fence Insulators Marked the Boundarv Line. 
As to the yellow electric fence insulators, there was no evidence presented at trial whic 
proves that Mr. Mueller agreed that the electric fence line was to mark the boundary lin 
between the parties. Ms. Hill admitted both at trial and during her deposition that she neve 
discussed the boundary line with Mr. Mueller. As such, there is no evidence that Mr. Muelle 
and Ms. Hill ever agreed that the electric fence would mark the boundary line. 


























The lack of evidence of an express agreement, however, is not necessarily fatal to th 
Defendants' claim, as an agreement can be inferred from other evidence, including a long perio 
of acquiescence. Cox v. Clanton, 137 Idaho 492, 494-95, 50 P.3d 987, 989-90 (2002) ("ldah I 
case law demonstrates that an agreement, either express or implied, must exist to establish 
boundary by agreement or acquiescence."). In this case, however, the Defendants failed t 
submit clear and convincing evidence that an implied agreement exists. 
In fact, during her deposition, Ms. Hill confirmed that she installed the electric fenc 
sometime between 2001 and 2003, not to mark the perceived boundary line, but as a tempora 
fence intended to keep her horse on her property: 
Q. . . . Have you ever put any fencing up at or - - along 
or near the boundary line between - - or what you believe the 




\Vhat kind of fencing? 
Q. 
WelL hot wire. And I'm not sure - -
Meaning electrical wire? 
A. Yes. . . . I threw up a temporary between the 
road and the hillside when I put the horses up above one year. 
Q. Was the temporary the hot wire you mentioned? 
A. Yes .... 
(P's Ex. 77. 28:8-28:4) (emphasis added). 
Q. . .. You said you put the temporary hot wire in to 
keep your horses because you started storing your horses up 
above? 
A. Right. Put them up above for the summer to eat 
down the grass. 


























Q. Do you remember when that was? 
A. Back when my dad was still alive. So - - I don't 
know. 2002, 2003, 2001? '2? I don't - -





How long did you keep your horses up there? 
I think just that one summer. 
Q. Did you have any reason to work on that hot wire 
after that summer? 
A. That was on the road there? 
Q. Yes. 
A. I don't think so. I'm pretty sure I ovly had them up 
there the one - - I mean I guess I wouldn't swear to that. But I 
don't recall having them up there the second year. I think it was 
too much of a pain. 
Q. Being up top? 
A. The wire and the moose going through it and that 
type of - - just too much of a hassle. 
Q. so ifs fair to say you didn't maintain the fence after 
that time? 
A. I don't believe so. I think it came down. 
(P's Ex. 77, 29:23-31:2) (emphasis added). 
Because the electric fence was not built by Ms. Hill to mark the boundary between he 
property and Mr. Mueller's, but was instead intended to be a horse fence, the existence of th 
fence does not support the Defendants' claim of an implied agreement that the fence would mar 
their boundary line. The case of Luce v. ]1,farble, 142 Idaho 264, 271-72, 127 P.3d 167, 174-75 

























(2005) is instructive on this issue. In Luce, the Idaho Supreme Court explained the doctrine o 
boundary by acquiescence as the application of two presumptions. 
For nearly a century it has been the iaw of this state that evidence 
of a long established fence creates two presumptions. First, when a 
fence line has been erected, and then coterminous landowners have 
treated that fence line as fixing the boundary between their 
properties "for such a length of time that neither ought to be 
allowed to deny the correctness of its location" the law presumes 
an agreement fixing that fence line as the boundary. (Internal 
citations omitted). 
Second, coupled with the long existence and recognition of a fence 
as a boundary, "the want of any evidence as to the manner or 
circumstances of its original location, the law presumes that it 
was originally located as a boundary by agreement because of 
uncertainty or dispute as to the true line." Beneficial Life Ins. Co., 
75 Idaho at 241,270 P.2d at 835. 
Here, the specific facts of the case prevent this presu.lllption from 
operating in Luce's favor. The doctrine of boundary by agreement 
or acquiescence is based on a reasonable assumption implied from 
the surrounding circumstances. See Griffel, 136 Idaho at 400, 34 
P.3d at 1083. In our prior cases, we have applied the presumption 
when it was reasonable to assume from the facts on the ground that 
at some prior point landowners agreed or acquiesced to a certain 
location as the boundary between their properties. However, the 
shape of Parcel A is so irregular and encompasses such a large 
portion of the Marble property that such an assumption would be 
unreasonable. Therefore, since Luce cannot rely on this 
presumption and failed to present any evidence the fence lines 
surrounding Parcel A settled an actual disagreement or 
uncertainty, she cannot establish her right to Parcel A through 
boundary by agreement or acquiescence. 
Luce v. A1arble, 142 Idaho 264, 271-72, 127 P.3d 167, 174-75 (2005) (emphasis added). 
The cases of Cox v. Clanton, 137 Idaho 492, 50 P.3d 987 (2002) and Griffen v. Anderson 
144 Idaho 376, 162 P.3d 755 (2007) are also instructive. In Cox, the district court found tha 
prior to a survey, none of the parties or their predecessors in interest knew the exact location o 
the boundary lines. Nevertheless, the Idaho Supreme Court affirmed the district court's findin 


























that the Plaintiff had failed to prove boundary by agreement because the evidence at tria 
demonstrated that the fence was built to contain livestock, rather than to mark a boundary line. 
Aithough the first element necessary to prove boundary by 
agreement was met, the district court found that there was no 
evidence in the record to support the appellants' contention that the 
fence line constituted a subsequent agreement or acquiescence by 
the parties or that there was an absence of evidence regarding the 
circumstances of the fence's original location. In fact, the opposite 
was true - a previous owner, Nina, provided evidence of the 
circumstances surrounding the erection of the fence, which 
demonstrated that the fence was hastily put up to contain cattle. 
Her testimony showed that the purpose of the fence was not to 
establish a boundary between the properties. She stated that no 
agreement existed between the Anderson family and the 
neighboring landowners to treat the fence line as the boundary. . . . 
Appellants' testimony shows that, even during the time they were 
making the improvements, the fence was still being used to contain 
cattle; appellants knew this because they damaged the fence while 
working, allowing cattle to escape. 
Cox, 137 Idaho at 495 (emphasis added). 
Similarly, in Griffen, the Idaho Supreme Court relied upon its decision in Cox · 
affirming the district court's finding that evidence that a fence was built to contain livestock_ 
rather than as a boundary marker, defeats a claim for boundary by agreement. 
As Cox demonstrates, a period of long acquiescence is not 
sufficient to overcome clear evidence of a lack of agreement. Like 
Cox. this case does not suffer from an absence of evidence as to 
how the fence came to be located in the first place. The trial court 
heard evidence on the circumstances of the fence's construction; 
indeed, the Andersons constructed the fence themselves, and 
testified that they were prompted to erect their fence as a barrier 
for their livestock and not to mark the boundary of their land. 
While the evidence suggests that the fence acted as both a barrier 
and a boundary, there is substantial and competent evidence to 
support the district court's finding that the fence served as a 
barrier first and foremost. Consequently, we agree with the 
district court that the parties did not form an agreement by 
acquiescence and that the doctrine of boundary by agreement 
does not apply. 
Griffin v. Anderson, 144 Idaho 376, 378-79, 162 P.3d 755, 757-58 (2007) (emphasis added). 


























Because we know from Ms. Hill's testimony the circumstances of the creation of th 
fence, no presumption arises that would support the finding of a boundary by agreement. 
According to Ms. Hill's own sworn testimony, the fence was erected for the sole purpose o 
keeping Ms. Hill's horse on the upper part of Ms. Hill's property. Downey v. Vavold, 144 Idah 
592, 595, 166 P.3d 382, 385-86 (2007) ("The mere act of erecting the fence inside his boundar., 
line did not constitute an abandonment of his land lying outside the fence, nor did it constitute 
agreement that the adjoining landowners can have that land."). Once Ms. Hill stopped keepin 
her horses on the "upper" part of her property, she discontinued any further efforts at maintainin 
the fence. Consequently, the construction of the fence cannot form the basis for a finding of 
implied agreement that the fence would mark the boundary line. 
11. The Defendants Failed to Prove that a..11 AQTeement Existed that th 
"Swath" Marked the Boundarv Line. 
The Defendants may also be arguing that the "swath line" itself constitutes a boundary b 
agreement. Again, this claim fails. 
As Mr. Mueller testified at trial, at the time of the dispute with Caroloyn Hill as to th 
location of the field fencing, Mr. Mueller and A.l Palanik "compassed" the boundary line an 
marked the line ,vith ribbons. Subsequent to the marking of the compassed boundary line, Ra., 
Thompson approached Duane Mueller ·with a proposal to cut a "'swath" line along the marke 
boundary line for the purposes of establishing a fence line along the actual boundary lin 
between what is now the Hill and Mueller properties. (D's Ex. P, Mueller Dep, 3 2: 20-3 6: 14) 
Mr. Mueller agreed that Ray Thompson could cut in a swath line, and after the passing of 
couple of years, Ray Thompson used a bulldozer to cut in the swath line, and in the process 
removed the ribbon that previously marked the compassed line. (Id.). Mr. Thompson, however 



























never completed the project, in that he and Mr. Mueller never agreed on the location of a fenc 
line, and Mr. Thompson never installed a fence. Id., at 37:4-37:15). As Mr. Mueller confirme 
in his undisputed trial testimony, neither he nor Ray Thompson ever agreed that the swath lin I 
itself, which is 8 to 10 feet in width, would mark the boundary line between the properties. 
In fact, the Court cannot find that the swath line itself identified the boundary. There wa 
no evidence at trial to indicate that the parties agreed that the boundary line would be located i 
the middle of the swath line, or on either edge. Moreover, the swath line itself is no longe 
visible over most of the boundary line, as it has been buried by the Defendants' new road. 
Consequently, the Defendants have failed to prove their claim by clear and convincing evidence. 
2. The Plaintiffs Have Failed to Prove their Claim for Easement by Prescription 
The Defendants have also asserted a claim for easement by prescription, in an apparen 
attempt to justify their decision to place a substantial amount of fill material and rocks on Mr. 
Mueller's property. The Defendants claim to have acquired a prescriptive easement over tha 
area lying between the surveyed boundary line between the Hill and Mueller parcels, and ol 
electric fence line, the only evidence of which that was presented at trial were pictures of yello 
insulators nailed to trees. The requirements for a prescriptive easement have been clearl., 
established in Idaho: 
A party seeking to establish the existence of an easement by 
prescription "must prove by clear and convincing evidence use of 
the subject property, which is characterized as: (1) open and 
notorious; (2) continuous and uninterrupted; (3) adverse and under 
a claim of right; ( 4) with the actual or imputed knowledge of the 
owner of the servient tenement (5) for the statutory period." 
Hodgins v. Sales, 139 Idaho 225,229, 76 P.3d 969, 973 (2003). 

















Beckstead v. Price, 146 Idaho 57, 62, 190 P.3d 876, 881 (2008). The statutory period fo 
establishing a prescriptive easement is twenty years. LC. § 5-203. Each of these elements mus 
be proven by clear and convincing evidence. Luce, 142 idaho at 271. 
Ray Thompson did not acquire his property until 1995, less than twenty years before thi 
suit was filed. According to the testimony of both Mr. Mueller and Ms. Hill, the swath line wa 
not installed until around 1999 or 2000. The electric fence line was not installed until years later. 
Both Mr. Mueller and Mr. Palanik confirmed that prior to the bulldozing of the swath line, ther 
was no road of any kind along the boundary between the Hill and Mueller properties. 
Consequently, the Defendant's prescriptive easement claim fails because the Defendants did no 
present any competent evidence of open, notorious, continuous, and uninterrupted use for th 
requisite 20 year statutory period. 
Even if the Defendant had presented such evidence, the prescriptive easement would b 
strictly limited to the historical uses. Gibbens v. Weisshaupt, 98 Idaho 633, 638, 570 P.2d 870 
875 (1977) ("'One who has acquired an easement by prescription or by grant may not use it t 
impose a substantial increase or change of burden on the servient tenement.). At most, th 









however, that the Defendants greatly expanded the road, and in doing so, deposited a substantial 
amount of fill onto the Mueller property as the roadway was being expanded. There was n 
evidence admitted at trial that Ray Thompson used the swath line for depositing great amounts o 
fill material and rocks. Consequently, even if a prescriptive easement had vested, which it di 
not, such an easement would not allow the Defendants to place their construction debris upo 
Mr. Mueller's property. 


























B. The Defendants are Liable to the Plaintiff for Damages Caused bv their Trespass. 
1. The Defendants Have Committed Trespass 
Having established that the Defendants have no ownership rights of any kind in any o 
the property beyond the surveyed boundary between the Hill and Mueller properties, the Co 
now must resolve Mr. Mueller's trespass claim. Under Idaho law, trespass is the "wrongfu 
interference ·with the right of exclusive possession of real property." Moon v. N Idaho Farmer 
Ass'n, 140 Idaho 536, 541, 96 P.3d 637, 642 (2004). Where the injury to the land is temporar. 
and not permanent, the owner is entitled to recover the amount necessary to repair the injury an 
put the land in the condition it was at the time immediately preceding the injury. Bumgarner v. 
Bumgarner, 124 Idaho 629, 639, 862 P.2d 321,331 (Ct. App. 1993). 
Idaho Code§ 6-202 provides, inter alia: 
Any person who, "'ithout permission of the OVvner, or the owner's 
agent, willfully and intentionally enters upon the real property 
of another person which property is posted with "No 
Trespassing" signs or other notices of like meaning, spaced at 
intervals of not less than one (1) notice per six hundred sixty 
(660) feet along such real property; or who vvillfully and 
intentionally cuts down or carries off any wood or underwood, tree 
or timber, or girdles, or otherwise willfully and intentionally 
injures any tree or timber on the land of another person, or on 
the street or highway in front of any person's house, village, or city 
lot, or cultivated grounds; or on the commons or public grounds of 
or in any city or town, or on the street or highway in front thereof. 
without lawful authority, is liable to the O"-'ner of such land, or to 
such city or town, for treble the amount of damages which may 
be assessed therefor or fifty dollars ($50.00), plus a reasonable 
attorney's fee which shall be taxed as costs, in any civil action 
brought to enforce the terms of this act if the plaintiff prevails .. 
It is undisputed that the Defendants had the road widened resulting in a substantial arnoun 
of fill being moved onto Mr. Mueller's side of the surveyed property line. Defendant Thompso 
admits to having hired Woods Crushing and Hauling to widen the road. Both Defendant Kev· 
Thompson and Woods Crushing employee George Thompson, testified that the expansion of th 

























road required both digging into the hillside with an excavator, and the blasting of the hillside. 
The Woods invoices (P's Ex. 27A & 26B) confirm that none of this material was trucked fro 
the site. Thus, there is no doubt that a substantiai amount of fill was pushed and blasted onto :Mr. 
Mueller's property, without his permission. 
Furthermore, in 2011, the Defendants again chose to ignore Mr. Mueller's property rights 
by committing further acts of trespass. Both Kevin Thompson and Carolyn Hill admitted tha 
they were aware of Mr. Mueller's no trespassing signs, but that Mr. Thompson removed then 
trespassing signs and instructed Woods Crushing & Hauling to perform additional work beyon 
the surveyed boundary line. These actions \Vere, therefore, willful and intentional, entitling th 
Plaintiff to an award of treble damages, as well as reasonable costs and fees. 
The Defendants are also liable for timber trespass pursuant to I.C. § 6-202, for havin 
injured the Plaintiffs trees. Chris Boza, a certified arborist, testified that the failure to remov 
dirt which is placed around the base of trees causes injury to the tree, in that eventually the di 
will dissolve the bark, and expose the tree to infection from diseases and insects. He furthe 
testified that at least one of the Plaintiff's trees had been directly damaged by the Defendant' 
road construction activities. Thus, it was established at trial that the actions of the Defendan 
injured at least one of the Plaintiff's trees, thereby entitled the Plaintiff to an award of trebl 
damages and reasonable attorney's fees. 
Evidence admitted at trial also demonstrates that the Defendants expansion of the roadwa 
has caused water runoff to saturate Mr. Mueller's hay field - a field Mr. Mueller spent 4 year 
creating. Mr. Mueller testified that in 2008 he was able to harvest 12 tons of hay. In 2009 
however, Mr. Mueller was only able to harvest 4 tons, due to both the rocks spread throughou 
his field and the runoff. The water runoff continues today and constitutes a continuing trespass. 

























2. Plaintiff is Entitled to an Award of Damages Sufficient to Restore his Property to it 
Prior Condition Before the Trespass. 
W1nere land is damaged from a trespass, the owr1er is entitled to recover the amoun 
necessary to repair the injury and put the land in the condition it was at the time immediate! 
preceding the injury. Bumgarner, 124 Idaho at 639. Dan Larsen, a licensed engineer, testifie 
that the slope of the toe of the road, as currently constructed, is so steep that it is unstable, an 
that it will continue to slide, thereby causing further trespass. This is particularly true where th 
Defendant has heavy machinery and large trucks moving frequently across the road, as Duan 
Mueller and Sandy Curtis established. Thus, the road will need to be moved in order to preven 
further trespass and ensure that the angle of the toe of the road will be of a sufficient slope t 
ensure the road's stability. 
Jack Hester, an excavator with thirty years in the excavation business, testified that it wil 
cost $126,000.00 to restore Mr. Mueller's property to its prior condition. (P's Ex. 73). Thes 
costs include moving the access road so that the toe of the road is completely within Ms. Hill' 
property, removing the fill and rocks that was placed onto Mr. Mueller's property, and takin 
remedial actions, such as seeding, installing ditches, redesigning the storm water retention pond 
and using filter fencing. Mr. Hester further clarified that if the work were limited only t 
removing the fill and rocks from the hillside, the costs would be $20,000.00. This testimony wa 
not refuted bv the testimonv of anv other witness. 
. . . 
The Defendant presented testimony from Michael Richardson, who testified that he sa 
no evidence that any of the fill material from the roadwork had been placed onto Mr. Mueller' 
property. Mr. Richardson admitted however, that he never even went onto Mr. Mueller' 
24 property, and even in the face of pictures showing that fill material had, in fact, been placed o 
25 Mr. Mueller's property in 2008, refused to back down from his opinion that there is a layer o 
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duff in these locations that was more than a decade old. Consequently, Mr. Richardson's opinio 
should be accorded no merit. 
At a minimum, the Plaintiff established that in 2011, the Defendants knmvingly 
willfully ignored Mr. Mueller's property rights and committed a further trespass by 
Woods Construction perform additional work beyond the surveyed boundary line. 
Defendants Thompson and Hill admitted to having seen the Plaintiffs no trespassing signs, an 
admitted that they did not have Mr. Mueller's permission to enter onto his property for an. 
purpose. Despite this lack of permission, the Defendants unilaterally decided to remove Mr. 
Mueller's no trespassing signs, and perform additional work on his property, a mere three week 
before the trial in this matter was scheduled to take place. These actions prove definitively tha 
the Defendants willfully and intentionally trespassed upon property that they knew belongs t 
Mr. Mueller. Consequently, Mr. Mueller is entitled to a judgment finding that the Defendant 
committed trespass, and an award of damages. 
3. Plaintiff.Mueller Has Standing to Seek an Award of Damages for All Acts of Trespas 
by the Defendants. 
The Defendants argue that Mr. Mueller cannot claim any damages from the road work tha 
was done between August 25, 2008 and September 6, 2009, because during that time period th 
property was o,vned by Jessie Mueller, rather than Duane Mueller. This argument, however 
disregards Mr. Mueller's equitable ownership of the property during this time period. 
As established at trial, Mr. Mueller first acquired the property jointly with Jessie Sossma 
on June 8, 1989. (P's Ex. 1). Mr. Mueller and Ms. Sossman were subsequently married, a 
which time Ms. Sossman changed her name to Jessie Mueller. The Muellers were divorced o 
August 25, 2008, with the subject property being awarded to Jessie Mueller. (P's Ex. 4). Duan 
























Mueller executed a Quitclaim Deed on September 6, 2008, conveying his interest in the propert 
to Jessie Mueller. (P's Ex. 2). 
At triai, Mr. Mueiier testified that he and Jessie Mueller had entered into an agreemen 
whereby Mr. Mueller had agreed that he would purchase the property from Jessie Mueller withi 
one year of the divorce in exchange of payment of $120,000.00 to Jessie Mueller. 
testimony was not refuted. Mr. Mueller further testified that he immediately began the proces 
of obtaining financing for the purchase of the property, and continued to use the property as hi 
own. This included keeping his horses on the property, keeping his equipment and hay in th 
barn, growing hay on the property, and asserting O\vnership rights when he discovered that th 
Defendants' road construction activities had caused material to be placed on the property. Mr. 
Mueller did, ultimately, acquire full fee simple ownership of the property by warranty deed fro 
Jessie Mueller on July 17, 2009. (P ·s Ex. 3). 
Because Mr. Mueller had an agreement to purchase the property from Ms. Sossman, a 
evidenced not only by his statements, but also by his continued possession of the property, h 
had an equitable O\vnership interest in the property, and therefore has standing to bring a clai 
for any damages inflicted upon the property during that time period. Rush v. Anestos, 104 Idah 
630, 634, 661 P.2d 1229, 1233 (1983) ('"An equitable conversion takes place when parties ente 
into a binding contract for the purchase and sale of realty. The purchaser is deemed the equitabl 
owner thereof, and the seller is the O\vner of the purchase price."). Simply because th 
agreement between Duane Mueller and Jessie Mueller was oral makes no difference, becaus 
Mr. Mueller's performance under the contract takes the transaction outside the statute of frauds. 
The Idaho statute of frauds, LC. s 9-503, requires a transfer of real 
property to be in writing. However, the statute does not apply 
when ... there has been partial or complete performance. LC. § 9-
504; Tew v. Manwaring, 94 Idaho 50,480 P.2d 896 (1971); Quayle 

























v. Mackert, 92 Idaho 563, 447 P.2d 679 (1968); McMahon v. 
Auger, 83 Idaho 27, 357 P.2d 374 (1960); Anselmo v. Beardmore, 
70 Idaho 392,219 P.2d 946 (1950). 
Brown v. Burnside, 94 Idaho 363,365,487 P.2d 957, 959 (1971). 
Moreover, the lack of a writing evidencing the agreement to purchase the property is no 
fatal to Mr. Mueller's equitable ownership of the property, because the party asserting th 
equitable ovvnership need only show that the title was ultimately perfected, as Mr. Mueller ha 
done in this case. 
Generally, an equitable conversion takes place when a real estate 
contract becomes binding on the parties. The buyer then has an 
interest in the property. First Sec. Bank of Idaho, Nat. Ass'n v. 
Rogers, 91 Idaho 654, 429 P.2d 386 (1967). Title to real property 
subject to an executory contract may be defective at the time of 
contracting. Title need only be perfected upon the completion of 
performance. See Jensen v. Bledsoe, 100 Idaho 84, 593 P.2d 988 
(1975); A1etzker v. Lowther. 69 Idaho 155,204 P.2d 1025 (1949). 
Carter v. Rich, 111 Idaho 684, 687, 726P.2d1135, 1138 (1986). 
Although Mr. Mueller's interest in the subject property was conveyed to Jessie Mueller a 
the time of their divorce, Mr. Mueller's agreement to repurchase the property within one ye 
vested with him an equitable interest in the property, which was perfected upon his performanc 
under that agreement. The Defendants cannot, therefore, escape liability for their trespass b_ 
hiding behind Mr. Mueller's divorce. 
4. The Defendants are Liable for the Actions of Defendant Buck. 
It is anticipated that the Defendants will argue that they are not liable for the actions o 
Defendant Buck and Defendant Buck's Construction, LLC, who performed the blasting work o 
the roadway at issue in this case. This is incorrect. 
Kevin Thompson admitted at trial that he hired Buck to perform blasting work on bo 
the Hill and the Keys/Thompson parcels. It was further undisputed that the blasting resulted i 



























rocks being blasted into Mr. Mueller's trees, and onto his property, including into his hay field. 
Rather than denying that these activities occurred, the Defendants seek to avoid liability b 
claiming that they cannot be held liable for the actions of Buck. 
The Defendants, however, are liable for any damages incurred by Defendants Buck. 
While the general rule is that a general contractor is not liable for injuries occasioned by th 
negligent acts or omissions of his subcontractor, there are a number of exceptions to this rule. 
Gates v. Pickett & Nelson Const. Co., 91 Idaho 836, 842, 432 P.2d 780, 786 (1967); 30 C.J.S 
Employer-Employee § 270. For instance, where a subcontractor is performing inherent! 
dangerous work, and the general contractor should have reasonably known of the inheren 
danger, the general contractor has a nondelegable duty to ensure that the subcontractor employ 
proper safety precautions. AfcAfillan v. United States, 112 F.3d 1040, 1043 (9th Cir. 1997). 
One who employs an independent contractor to do work which the 
employer should recognize as likely to create during its progress a 
peculiar risk of physical harm to others unless special precautions 
are taken, is subject to liability for physical harm caused to them 
by the failure of the contractor to exercise reasonable care to take 
such precautions, even though the employer has provided for such 
precautions in the contract or otherwise. 
Restatement (Second) of Torts§ 416 (1965). 
One who employs an independent contractor to do work involving 
a special danger to others which the employer knows or has reason 
to know to be inherent in or normal to the work, or which he 
contemplates or has reason to contemplate when making the 
contract, is subject to liability for physical harm caused to such 
others by the contractor's failure to take reasonable precautions 
against such danger. 
Restatement (Second) of Torts§ 427 (1965) 
Stated another way, the general contractor may not, by contracting with an independen 
contractor, "delegate" his liability to the subcontractor for such hazards and thereby exonerat 
his own. W. v. Morrison-Knudsen Co., 451 F.2d 493,498 (9th Cir. 1971); Restatement (Second 
























of Torts§ 416 cmt. a (1965); Restatement (Second) of Torts§ 427 cmt. d (1965). These sam 
rules apply to a project owner who has hired a contractor to perform work. See Bechtel Const!'. 
Co., 720 P.2d at 274. McMillan v. United States, 112 F.3d 1040, 1043 (9th Cir. 1997). 
Blasting is a dangerous and hazardous activity. Lundahl v. City of Idaho Falls, 78 Idah 
338, 346, 303 P.2d 667, 670-71 (1956). For activities such as these, the general contracto 
and/or landowner cannot escape liability because the work was being done by an independen 
contractor. Id 
In fact, in the instant case, the Defendants were well aware that the blasting bein 
conducted by Defendants Buck was causing damages to adjoining property owners. Gen 
Weathers, who o-wns property to the East of Ms. Hilrs property, testified that in late 2007 an 
early 2008, Defenda.11t Thompson ,:vas performing work on Ms. Hill's property close along th 
boundary between the Weathers and Hill properties, along what is now described as the "powe 
line road." As in the case with Mr. Mueller's property, the construction activities resulted in 
great deal of fill material and rocks being pushed onto I\1r. Weathers' property. Such work als 
included blasting by Defendants Buck and resulted in rocks being blasted into Mr. Weather' 
field. 
Mr. Weathers testified that he confronted Mr. Thompson about the trespass, and that Mr 
Thompson, claiming to be acting on behalf of Defendant Northwest Shelter Systems, LLC, 
agreed to remove the rocks and the fill. I\1r. Weathers further testified that he waited three o 
four months after Thompson had made the promise, and then retained an attorney to send 
demand letter to Mr. Thompson. Only after demand, did Mr. Thompson remove some of th 
rocks and fill but even then, he did not remove it all. The demand letter, which was admitted a 
24 
trial as Plaintiffs Exhibit 44, is dated September 17, 2008. This testimony proves that Mr. 
25 



























Thompson was well aware of the damages that were being caused by his road constructio 
activities, including the blasting by Buck, prior to the activities that damaged Mr. Mueller' 
property. Thus, the Defendants were aware of the danger to their neighbors' properties, and ar 
liable for Buck's failure to take reasonable precautions against such danger. 
Although the Defendants settled their claims against Defendant Buck in exchange fo 
payment by Buck in the amount of $5,000.00, the Defendants remain vicariously, jointly an 
severally liable for the damages to Mr. Mueller's property. Thus, any damage award must b 
reduced by the $5,000.00 settlement paid by Defendant Buck, but the settlement does not reliev 
the remaining Defendants of liability. 
5. The P laintijf is Entitled to an Award of Punitive Damages 
Duane Mueller is also entitled to an award of punitive damages against the Defendants 
based both on their willful and intentional actions in trespassing upon his property, and upon 
continual pattern of harassment that the Defendants have engaged in since this dispute arose. T 
prevail on his claim for punitive damages, the Plaintiff must demonstrate that the Defendant 
committed oppressive, fraudulent, malicious or outrageous conduct. Idaho Code § 6-1604. A 
interpreted by the Idaho Supreme Court, this requires a plaintiff to "establish the requisit 
'intersection of two factors: a bad act and a bad state of mind."' Todd v. Sullivan Const., LLC 
146 Idaho 118, 123, 191 P.3d 196,201 (2008). 
At trial, the Plaintiff established that the Defendants have engaged in a 
outrageous actions that not only ignored the Plaintiff's property rights, but also were meant t 
escalate the conflict among neighbors. The Defendants testified at trial that they believed th 
swath line to mark the boundary between the properties. Yet, from testimony of the parties an 
the pictures presented at trial, it is clear that the defendants paid no heed to what they alleged} 


























believed was the boundary. Pictures such as Plaintiff's Exhibits 17-B, 17-C, 18-A, and 18-D 
show that the Defendants made no effort to keep the material from the roadwork from bein 
piaced onto the Defendants property. Moreover, despite already having been confronted b 
another neighbor, Gene Weathers, who complained about rocks and fill being placed on hi 
property, Defendant Thompson admitted that he took no measures to ensure that Mr. Mueller' 
property was not hanned by the Defendants' construction activities. 
In 2011, a mere three weeks before the previously scheduled trial, the Defendants chos 
to remove the Plaintiff's no trespassing signs, and perform additional work on Mr. Mueller' 
property, admittedly without his permission. This is after the Defendants had asked and bee 
denied permission to take such actions unless the work was pre-approved by the Defendant an 
overseen by qualified professionals. See Exhibits 49 and 70. Such actions required th 
continuance of the trial, as the case had been prepared based upon the land as it had been prior t 
the Defendants decision to cause further changes to the land. To put it simply, the Defendant 
have chosen to brazenly ignore the Plaintiff's property rights. 
These actions justify an award of punitive damages. As explained recently by the Idah 
Supreme Court: 
This Court strongly disfavors the resort to forceful self-help in 
resolving property disputes. See Burke v. Prudential Ins. Co. of 
Am .. No. 02C5910, 2004 \VL 784073, at *4 (N.D.Ill. Jan. 29, 
2004) ("Self-help in litigation is not condoned by the courts."); 
Doles v. Doles, No. 17462, 2000 WL 511693, at *2 (Va.Cir.Ct. 
Mar. 10, 2000) ("[P]ublic policy favors the settlement of disputes 
by litigation rather than by self help force ... '} \Vhen parties have 
entered into a conflict over real property the rights are usually 
fixed far in advance of the exchange of attorneys' letters, or 
subsequent filing of a lawsuit, motions, depositions, and hearings. 
Making a bold physical attempt to gain, or regain, possession or 
control of a real property interest, by demolishing or erecting gates 
or fences, bulldozing land, etc., results in no strategic advantage. 
Instead, passions become inflamed, positions become entrenched, 


























damages are exacerbated rather than mitigated, and the parties end 
up spending far more money in litigation than their supposed 
interest was worth to begin with. Attorneys who counsel their 
clients to engage in self-help, without being certain that the 
respective rights and responsibilities have been settled, do their 
clients a disservice. Clients who ignore the advice of counsel 
and take matters into their own hands do themselves a 
disservice. In short, parties who attempt to solve a property 
dispute through their own forceful action do so at their own 
peril. 
Weitz v. Green, 148 Idaho 851,864,230 P.3d 743, 756 (2010) (emphasis added). 
In addition to the willful and intentional acts of trespass, the Defendants have als 
engaged in a pattern of harassment against the Plaintiff. In one instance, the Plaintiff' 
significant other, Sandy Curtis, called law enforcement after repeated and frequent blasting o 
the Defendant's property. After law enforcement left, Defendants Thompson and Buck set of 
what 11r. Mueller a.rid Ms. Curtis described as a huge blast on the road which faces Mr. 
Mueller's home, and then came out from behind Ms. Hill's barn, turned toward :r..1r. Mueller an 
Ms. Curtis while laughing and waiving, and yelled "take that you fucking punks." 
Defendants Thompson and Hill also reported the Plaintiff to the Sheriff's office for 
alleged trespass, even though they both admitted to not having ·witnessed the alleged trespass. 
The charges were ultimately dismissed. 
Defendant Thompson also admitted to having filed a complaint with Bonner Coun • 
Planning and Zoning against :r..1r. Mueller. Vv'hen asked by his o,vn counsel why he had reporte 
:r..1r. Mueller for an alleged building violation, :tv1r. Thompson responded that he had done s 
because :r..1r. Mueller had reported :r..1r. Thompson for a violation - an admission that his repo 
was nothing but a retaliatory gesture. 


























Defendant Thompson also admitted to having filed a report with the Internal Revenu 
Service alleging that Mr. Mueller had committed tax evasion, a claim that again has no meri 
whatsoever. 
In addition to the willful trespassing and the false report, the Defendants have als 
repeatedly raced vehicles in front of Mr. Mueller's home, yelled names, honked their horn, an 
otherwise tried to disrupt the Plaintiffs quiet enjoyment of his property. Mr. Mueller's tree in hi 
front yard was also cut ~ith a saw, and Ms. Curtis was nearly run off the road by Mr. 
Thompson's brother, Allen Thompson. These actions, when viewed in the totality of th 
circumstances along with the Defendants other actions, establish a clear pattern of oppressive 
malicious and outrageous conduct, for which an award of punitive damages is justified. 
The Plaintiff is Entitled to an Award of Attorney's Fees and Legal Costs. 
The Plaintiff is also entitled to an award of attorney's fees and legal costs incurred i 
bringing this action. I.C. § 6-202 states: 
Any person who, without permission of the owner, or the owner's 
agent, enters upon the real property of another person which 
property is posted with "No Trespassing" signs or other notices of 
like meaning, spaced at intervals of not less than one (1) notice per 
six hundred sixty (660) feet along such real property; or who cuts 
do~n or carries off any wood or underwood, tree or timber, or 
girdles, or otherwise injures any tree or timber on the land of 
another person, or on the street or highway in front of any 
person's house, village, or city lot, or cultivated grounds; or on the 
commons or public grounds of or in any city or town, or on the 
street or highway in front thereof, without lawful authority, is 
liable to the owner of such land, or to such city or town, for 
treble the amount of damages which may be assessed therefor 
or fifty dollars ($50.00), plus a reasonable attorney's fee which 
shall be taxed as costs, in any civil action brought to enforce 
the terms of this act if the plaintiff prevails. 
( emphsasis added). 





As will be proven at trial, the actions of the Defendants damaged the Plaintiffs timber. 
Moreover, in 2011, the Defendants knowingly and intentionally removed the Plaintiffs n 
trespassing signs and surveyed boundary stakes, and proceed to excavate materials from thj 
Plaintiffs property, and perform additional work on the Subject Road. These actions give rise t 
a claim for treble damages and an award of reasonable attorney's fees. 





The Defendants have asserted a counterclaim against the Plaintiff for damages for a do 
allegedly killed by the Plaintiff. The Defendants, however, presented no evidence at tria 
















Defendants complain was not owned by any of the Defendants and had no value. (P's Ex. 77, 
Hill Depo., 43:13-45:4 ("[I]t was not my dog he killed."). The dog was also allegedly sho 
approximately 10 years ago, so any claim for such damages is barred by the three year statute o 
limitations. I.C. § 5-218(3). 
IV. CONCLUSION 
Plaintiff submits that he is entitled to an award of actual and trebled damages for th 
Defendants' trespass and damage to the Plaintiffs property, an award of punitive damages, an 
an award of legal costs and reasonable attorney's fees. Additionally, the Defendants' claim 
should be dismissed on the grounds of failure of proof. 
DATED this 12st day of ApriL 2013. 
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COME NOW the Defendants designated CAROLYN HILL, an 
unmarried person; KEVIN M. THOMPSON and PHILOMENA KEYS, husband 
and wife; and NORTHWEST SHELTER SYSTEMS, LLC., a Montana limited 
liability company (not a corporation), now dissolved, by and 
through their attorney JOHN A. FINNEY of FINNEY FINNEY & FINNEY, 
P.A. and submit this closing argument, supplementing the 
Defendants' Trial Brief And Proposed Findings And Conclusions, 
submitted prior to trial, as follows: 
DEFENDANTS' CLOSING ARGUMENT - 1 
I. RELEVANT TIME FRAMES 
The time frames relevant to this dispute fall into distinct 
categories, which are the 1) pre-2008 road, 2) the 2008 roadwork, 
and 3) the 2011 roadwork. 
For the pre-2008 road time frame, the evidence establishes 
that Duane and Jessie Mueller owned the real property to the west 
of the common boundary line and Ray and Carol Thompson owned the 
real property to the east of the common boundary line. While 
there were survey pins at the North and the South ends of the 
common boundary line, the line in between was not surveyed. That 
common boundary line runs from the North end through a lower 
level of relatively flat grassy property and then up a hill 
through generally tiw.bered property to the South end. 
Disputes arose over the installation of fences along the 
common boundary line in the North grassy areas. At some point in 
time a fence was installed approximately on the boundary line 
which ran from the North survey pin to the bottom of the hill. 
Also, during this time period, with Mr. Mueller's consent, 
Ray Thompson performed bulldozer work on an existing trail on 
what has been termed the "Swath" which was located on the 
approximate common boundary line. This work when done left a 
road surface which had a flat spot where the common boundary was 
believed to be located, as well as a cut slope generally on the 
Thompson property and a fill slope generally on the Mueller 
property. Ms. Hill testified she had ridden her horse on this 
location before and after the bulldozer work by her father. She 
also witnessed logs being hauled by log trucks, and firewood 
being hauled out that road. She also used and saw the road being 
DEFENDANTS' CLOSING ARGUMENT - 2 
sed to access the higher elevation of the property. Mr. Mueller 
testified to walking down this swath during the annual hunting 
seasons. 
The evidence supports a finding that during this time 
period, several roads existed and/or were improved upon the Ray 
and Carol Thompson property. Ray and Carol Thompson prepared 3 
home sites, they sold timber which was harvested, and the family 
collected firewood for their heat. The family made use of all 
their property by using the road along the common boundary, as 
well as the "Y" road which provided access to the top of a small 
ridge. Carolyn Hill road her horse upon the property, including 
upon the road running adjacent to the common boundary line, as 
well as the "Y" road onto the small ridge on the property, and 
further up the property. Ms. Hill also constructed a riding 
arena near the South boundary and she installed a two wire 
electric fence on the trees along the road upon the common 
boundary. Furthermore, prior to Kevin Thompson and Philomena 
Keys acquiring the upper 20 acres in July 2008, the prior owner 
of that parcel, Susan Mench had driven on the road adjacent to 
the common boundary line and lived for a period of time on the 
property. 
For the 2008 roadwork time frame, the evidence shows that 
Kevin Thompson and Philomena Keys acquired the upper 20 acres on 
July 15, 2008. Duane Mueller and Jesse Mueller were divorced by 
decree entered August 25, 2008 which vested the property in Jesse 
Mueller and a conforming Quitclaim Deed was recorded September 8, 
2008. Kevin Thompson began work to improve the road along the 
common boundary (as well as work to install a power line and to 
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onstruct a residence upon the upper 20 acres) after acquiring 
the property. A road existing along the comm.on boundary line at 
the time Kevin Thompson and Philomena Keys acqr~ired the property. 
The improvement road work along the comm.on property line 
commenced with Wood's Crushing and Hauling dozer work, which had 
invoices dated September 3, 2008 and October 15, 2008 
(Plaintiff's Exhibits 26A and 26B). Between those two periods of 
work invoiced, the testimony was that Buck's Construction 
performed blasting of rock so the roadwork could be completed. 
The evidence supports a finding that during this time period 
Mr. Mueller did not own the property. 
It was not until after the 2008 road work was completed that 
Mr. Mueller approached Kevin Thompson regarding the location of 
the road work. There were no survey monuments in the location of 
the road work. There were no indications of a property line 
other than the electric fence insulators. The comm.on boundary 
line was no marked with No Trespassing signs. 
Kevin Thompson had a survey performed in the fall of 2008 
(Plaintiff's Exhibits 22-A), which identified the comm.on boundary 
line as being anywhere from approximately 1 foot to approximately 
4 feet east of the electric fence insulators. Mr. Mueller, after 
re-acquiring the property from his ex-wife by Warranty Deed 
recorded July 17, 2009, also had survey work performed on the 
common line (Plaintiff's Exhibit 23). The survey work was 
performed over a year after the 2008 roadwork was completed. 
For the 2011 roadwork time frame, the evidence shows that 
the Plaintiff Mueller had filed suit to remove what he considered 
offending material and was seeking a preliminary injunction to 
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rohibit use of the road by Hill and Thompson. In the summer of 
2011, Kevin Thompson had a culvert replaced and had road cap rock 
installed upon the road along the common boundary line. Later, 
in early October, Kevin Thompson had work performed to pull up 
material from between the surveyed boundary line and the old 
insulator fence line, to return that area as close as possible to 
its condition as it existed prior to the 2008 roadwork. This 
work also included installing silt fence, straw waddles, and 
applying hydroseeding. Mr. Mueller cannot be heard to sue a 
person to remove material and then assert some imaginary harm for 
material being removed. Mr. Mueller has failed to identify any 
damage arising from the 2011 work to pull up material place on 
top of the old road bed. 
During each of these time frames, there is no conduct which 
would support a finding or conclusions of any liability of 
Northwest Shelter Systems, LLC. 
II. THE PLAINTIFF DID NOT OWN THE REAL PROPERTY DURING THE 
RELEVANT TIME PERIOD IN 2008 
As set forth in the instruments regarding the vesting and 
ownership of the real property and by the testimony at trial, the 
Plaintiff Duane Mueller did not own the real property at the time 
of the 2008 road work. He claims to have had an agreement with 
his ex-wife to buy the property back within a year, but he 
produced no written documents to support the claim. In addition, 
such an agreement would only be a contractual right to purchase, 
not an equitable interest in real property. In order to have an 
equitable interest or a vendee's interest, there must be payments 
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de pursuant to contract to purchase over time. Here, the 
Mueller ability to buy the property was dependent upon a future 
loan or other source of income. At the time of the 2008 
roadwork, Mr. Mueller did not hold an equitable vendee's 
interest. The Plaintiff Mueller lacks standing to sue for 
alleged trespass in 2008 to the lands owned by another. 
III. THE ROAD WAS IN EXISTENCE 
The Plaintiff has alleged that willful trespass occurred by 
the 2008 roadwork. Prior to the 2008 roadwork, there was an 
existing road, and work had been done by Ray Thompson on that 
existing road with the consent of the Plaintiff Mueller. There 
was an existing cut slope (above the traveled surface on the Hill 
property), an existing traveled road surface, and an existing 
fill slope (below the traveled surface on the Mueller property). 
This road was used to access the Hill and Thompson properties and 
been so used for many years. 
In late 2008, the road work was performed on top of the 
existing road. There were no survey monuments in existence along 
the common boundary. There were no indications or other 
monuments except for the existing electric fence insulators. The 
insulators had been there for some years and Mr. Mueller had 
testified that he had seen there location and had not complained 
about the location. There were not any "No Trespassing" signs 
posted on or near the common boundary. 
Kevin Thompson and his spouse Philomena Keys had the road 
work completed to lessen the grade and to widen the travel 
surface, by cutting and blasting into the real property on the 
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11 parcel and placing the material on top of the existing pre-
2008 road. The testimony supports a finding that there was an 
insignificant amount of fill added to the existing fill slope. 
There was also fill added on what turned out to be the Mueller 
side of the common property line which was only determined by a 
later survey. The electric fence insulators before and after the 
2008 road work were in the approximate same location compared to 
the fill slope. In other words, there was an insignificant 
amount of fill if any placed at or beyond the insulators, because 
the insulators were still the same height compared to the ground 
level both before the 2008 roadwork and after. 
While the Plaintiff keeps using the words "substantial 
amount of fill," there is no testimony or evidence quantifying 
any amount and there is no testimony or evidence setting forth a 
reasonable calculation of any measure of damage from any amount 
of fill. Also, the testimony and photographic evidence shows 
that the fill worked up by the dozer and the blasting in 2008 was 
placed upon the existing road surface raising it several feet on 
the Hill property. Any fill located upon the old road surface 
between the surveyed line and the pre-existing slope (generally 
where the fence insulators are located) was removed by Thompson 
at his own expense in 2011. The claims for a recovery based upon 
fill, as well as any proof for damages are lacking. The 
Plaintiff, while asserting that the slope is too steep on the 
presently existing road has failed to identify any actual 
slipping of material from that slope and upon cross examination, 
each of the Plaintiff's witnesses testified that the rock present 
and the grass that has grown are holding the slope well. The 
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efendant's witness Debbie Van Dyke testified that the road is 
stable and that the rock is appropriate for holding the slope and 
the grass has taken very well and would hold the slope. Also, 
Ms. Van Dyke also testified to the small mound along the Mueller 
side of the traveled road surface, the sloping of the road toward 
the Hill property, and the ditch line on the Hill property are 
controlling any runoff on the road. The unsubstantiated 
assertions by the Plaintiff that there may be future slipping are 
not supported by the evidence, and even if it was, there is no 
ability to recover for potential future slipping. Also, the 
Plaintiff failed to provide any reasonable measure of damage from 
such a future possible event. Possible future slipping is not 
actionable in this action and is not an available basis for 
recovery in this action. 
As for timber or trees, the testimony of the Plaintiff 
Mueller is that he plans on logging that portion of the property 
when he is ready. He also in his discovery responses and 
testimony admitted he has not previously harvested timber for 
profit from the property. The testimony of the tree experts are 
that the trees are generally healthy except for 2 dead trees, and 
the there is good regeneration (new tree growth). One of those 
trees was stated to have been dead prior to the road work and the 
other has the top blown out of it by wind. There was no evidence 
tying those 2 dead trees to the road work. There is no evidence 
supporting any actual harm to the trees of Mueller from any stray 
rocks or fill. The claims for a recovery based upon damaged 
trees or timber, as well as any proof of damages are lacking. 
The Plaintiff Mueller has been compensated by Buck's Construction 
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r any possible damages to trees from blasting activities. 
As for damages to crop land and crops, the Plaintiff Mueller 
has been compensated by Buck's ConstructioL for da..~ages flowing 
from blasting activities. There was no proof of any conduct by 
the remaining Defendants in that regard. Further, the offered 
ambiguous testimony regarding quantities of hay was dispelled by 
cross-examination showing that the same yield could have been 
obtained if the time to remove any rocks had been taken (rather 
than just taking time to take photographs of rocks). The 
Plaintiff failed to mitigate any possible damages by removing the 
few rocks and harvesting the hay. Also, the Plaintiff Mueller 
acknowledges that he does not sell hay for a profit of any sort. 
Lastly, no quantification of any damage due to "runoff" or silt 
was proffered at trial, whether for lack of hay or otherwise. 
For the 2008 road work, there was no willful trespass as 
shown by the evidence. The existing road was used as the base 
for the improved road, with the fill being on top of the existing 
road and the widening occurring into the slope on the Hill 
property. The Plaintiff Mueller cannot recover for this conduct 
by these Defendants. 
IV. THERE IS NO LIABILITY FOR AN INDEPENDENT CONTRACTOR (OR 
ALTERNATIVELY, THE INDEPENDENT CONTRACT SATISFIED THE 
CLAIMS) 
The undisputed evidence shows that Buck was an independent 
contractor for blasting. The Plaintiff attempts to argue that 
for dangerous activities, that the owner is liable for an 
independent contractor. That is contrary to the holdings in 
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daho of Lundahl v. City of Idaho Falls, 78 Idaho 338 (1956) and 
Milbert v. Carl Carbon, Inc., 89 Idaho 471 (1965) which stand for 
the proposition that an independent contractor is responsible for 
blasting, not the owner, except in the circumstance of when the 
blasting arises to the level of actionable nuisance and the owner 
has reasonable notice of the nuisance. Nuisance has not been 
pled, nor proven here. 
In addition, the Plaintiff offered no testimony or evidence 
of any blasting expert to support a finding or conclusion that 
the blaster Buck failed to meet any duty or to exercise requisite 
care due to Mueller. The Plaintiff failed to prove any cause of 
action for conduct by Buck that results in the liability of these 
Defendants. 
In addition, the Plaintiff Mueller readily admits to have 
sued Buck and to Buck having satisfied all claims and causes 
arising from the conduct of the blasting by Buck in his 
settlement for $5,000.00 in damages. 
V. THERE IS NO BASIS FOR PUNITIVE DAMAGES 
The Plaintiff asserts punitive damages. As set forth above 
and below there is no basis for an award of underlying damages 
that would then support an award of punitive damages. The 
Plaintiff mixes and mashes appropriate self help (removing 
materials that were across the later surveyed line in the face of 
a lawsuit to do so) with self help designed to try to bolster a 
claim. The 2011 work was performed in a professional manner with 
the installation of silt fencing, straw waddles, and the 
application of hydro seeding. The evidence shows how well the 
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rea has grown in and the existence of rock in the supporting 
slope for the traveled road surface. There was no evidence of 
any actual harm or da.uage from the 2011 road work. 
The other asserted basis for punitive damages is for 
"harassment" but the Plaintiff has failed to state a cause of 
action or even set forth a basis for damages from such conduct, 
yet alone for punitive damages. The Plaintiff also dismissed 
prior to trial the claims for infliction of emotional distress. 
VI. THE PLAINTIFF HAS FAILED TO QUANTIFY ANY DAMAGES 
The Plaintiff has failed to quantify any damages 
attributable to the remaining Defendants. The Plaintiff Mueller 
has recovered from Buck's Construction the sum of $5,000.00 for 
damages arising out of the blasting which occurred. This would 
cover any rocks that hit trees and/or ended up on the Mueller 
property. This also would cover any damages to haying equipment 
from rocks blasted into the field. 
At trial, the only evidence for calculating damages 
proffered by the Plaintiff Mueller was the testimony of Hester as 
it related to Plaintiff's Exhibit 73 which was only admitted for 
illustrative purposes. The witness could not identify a scope of 
work which was based upon anything other than a "guess." The 
work at which the witness guessed was 1) to rebuild the same road 
(which is now wholly located on the Hill property) but just moved 
further over onto the Hill property and 2) to remove material 
from the slope and around trees on the Mueller property. 
There is no basis for the Plaintiff Mueller to rebuild the 
road further away from the common boundary line. 
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The Plaintiff 
eller cannot recover any sums for that. 
As to removing material from the Plaintiff Mueller's 
property, there was no quantity of material proven to have been 
placed upon the property (whether by blasting or bulldozer) and 
no way to determine a cost to remove this undetermined amount of 
material. There was also no determination of which materials 
resulted from the 2008 blasting and which material resulted from 
the 2008 bulldozer work. No witness, including Hester, ever 
placed a shovel to the ground to actually determine (if even 
possible) the slope that existed prior to the 2008 roadwork and 
any additional material that resulted from the 2008 roadwork 
beyond the end of the old road (beyond the insulators on the 
trees). The examination of witnesses showed that the insulators 
on the trees were at such a height to be consistent with the road 
surface and slope that existed prior to the 2008 roadwork. There 
is no way to quantify from the evidence a sum with any reasonable 
certainty. The evidence offered as to damages falls wholly 
within the realm of speculation. 
for awarding damages. 
Speculation cannot be a basis 
Likewise, the evidence as to any tree damage and a method of 
awarding any damages is wholly lacking. 
VII. THE PLAINTIFF HAS FAILED TO SUPPORT HIS CLAIMS 
The Plaintiff has failed to support his claims at trial and 
the Plaintiffs Complaint and the remaining asserted claims should 
be dismissed with prejudice. The Defendants have asserted 
affirmative defenses and seek affirmative relief, which based 
upon the present state of the road and the boundary line, as well 
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the total lack of proof by the Plaintiff, do not need further 
comment or argument. 
This action should be dismissed, leaving the parties where 
they are in regards to the surveyed boundary line and the road 
which is located upon the Hill property. The pre-2008 road (with 
its then fill and cut slopes) has been returned to its prior 
condition. The road improvements since 2008 are now wholly 
located upon the Hill property. 
The Defendants are entitled to attorney fees and costs 
against the Plaintiff MEULLER as the Court deems appropriate and 
proper based on Idaho Code§ 6-402, Idaho Code§ 6-202, Idaho 
Code§ 12-121, and I.R.C.P. 54(e) (1). 
DATED this day of April, 2013. 
JOHN A. FINNEY 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foregoing was served by fax, this __ day of April, 2013, and 
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D. Toby McLaughlin 
Berg & McLaughlin, Chtd. 
Attorneys at Law 
414 Church Street, Suite 203 
Sandpoint, Idaho 83864 
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IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
UANE R. MUELLER, 
Plaintiff, 
'S. 
CAROLYN HILL, an unmarried person; 
1KEVIN M. THOMPSON and PHILOMENA 
~
EYS, husband and w1.·fe; NORTHWEST 
HELTER SYSTEMS, LLC, a Montana 
orporation; JEFFREY T. BUCK d/b/a 
~UCK'S CONSTRUCTION; BUCK'S 
!CONSTRUCTION. LLC. an Idaho limited 
/liability company, · · 
i Defendants. 
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LAINTIFF'S POST-TRIAL REPLY 
RIEF 
Comes now the Plaintiff, Duane Mueller. by and through his attorneys of Berg 
McLaughlin, Chtd., and provides the following Post-Trial Reply Brief, submitted in response t 
the Defendants' Closing Argument, filed herein on April 17, 2013. 
I.ARGUMENT 
A. The Defendants have Abandoned their Counterclaims. 
In their Closing Argument, the Defendants do not offer any argument or citation t 
authority in support of any of their counterclaims. In fact, the Defendants ask the Court to leav 
"the parties where they are in regards to the surveyed boundary line and the road." (D's Closin 

























Arg., p. 13)(emphasis added). This statement, along with the complete absence of any argumen 
in support iof the claims, demonstrates that the Defendants have abandoned their claims o 
boundary by acquiescence and easement by prescription. Consequently, the Court must fin 
that the Plaintiff is the owner all of the Mueller property up to the surveyed boundary line. 
including that area lying between the surveyed line and the electric fence insulators. 
B. The Plaintiff Has Proven Damages with a Reasonable Certainty. 
In their closing argument, the Defendants do not seriously dispute that a trespass ha 
occurred. RatheL the crux of the defense is the Defendant's contention that the Mr. Mueller ha 
not set forth a basis for an award of damages. They are mistaken. 
Under Idaho law, damages need only be proven by a reasonable certainty. Bumgarner v. 
Bumgarner. 124 Ida.ho 629, 640, 862 P.2d 32 L 332 (Ct. App. 1993). As explained by the Idah 
Court of Appeals: 
·'Reasonable certainty .. does not require mathematical exactitude, 
but only that the damages be taken out of the realm of speculation. 
The mere fact that it is difficult to arrive at [an] exact amount 
of damages, where it is shown that damages resulted, does not 
mean that damages may not be awarded; it is for the trier-of-
fact to fix the amount. In fixing that amount, it is for the trier of 
fact to determine the credibility of the ·witnesses, to resolve 
conflicts in the evidence. and to draw reasonable inferences 
therefrom. (Internal citations omitted). 
Bumgarner, ] 24 Idaho at 640. 
At trial, Jack HesteL an excavator with thirty years in the excavation business, testifie 
that it will cost $126,000.00 to restore Mr. Mueller's property to its prior condition. (P's Ex. 7 3). 
Mr. Hester provided a breakdown of each element of costs that are included in his estimate. Fo 
instance, Mr. Hester clarified that if the work were limited only to removing the fill and rock 


























from the hillside, the costs would be $20,000.00. Mr. Hester offered testimony as to eac 
element of damages, and this testimony was summarized in Plaintiffs Exhibit 73: 
Blasting 
Excavate and grading 
Gravel driveway 8 inches of3" and 4 inches of 3/4" 
Storm water detention pond, control structure a.,id out let 
Ditches with dams and catch basins 
Filter fence (500 feet approximate) $12.00/fr 
Remove materia; from hillside 
Hau! material off site 
Seeding 


















Mr. Hester's estimate is just that his op1mon as to what it will cost to restore Mr. 
Mueller's property to the condition in which it was in prior to the work performed by th 
Defendants, based upon his visual observation of the property, and his thirty plus years o 
experience as an excavator. The Plaintiff does not need to quantify exactly how much fil 
material is located on the Mueller property in order to estimate how much it will cost to perfo _ 
the restoration work. Mr. Hester testified that the estimate approach that he utilized is consisten 
with that used by excavators in this area to provide a basis for the cost of any project, and that i 
precisely what he did. Excavator's do not charge based upon cubic feet of materials to b 
removed: rather, they provide an opinion based upon how much time and effort they estimate th 
project will encompass. This testimony was not refuted by the testimony of any other Vvitness. 
In Powell v. Sellers, 130 Idaho 122, 128, 937 P.2d 434, 440 (Ct. App. 1997), the Idah 
Court of Appeals sustained an award of damages on a timber trespass claim based upo 
estimates provided by two excavation professionals. That Mr. Mueller's property was damage 
by the Defendants conduct cannot seriously be disputed in light of the evidence admitted at trial. 
It is for the Court to decide the amount of damages. Mr. Hester's opinion included a break.do 
of the individual cost components, and is summarized in Plaintiffs Exhibit 73. The Court i 
certainly capable, as the trier of fact, to decide which components of that work are compensable. 

















C. Plaintiff Mueller has Standing to Seek an Award of Damages. 
In their Closing Argument, the Defendants contend that Mr. Mueller lacks standing t 
seek damages for the work performed in 2008 on the grounds that he was not the titled O\\,ner o 
the property from August 25, 2008, through September 8, 2009. This argument is without merit. 
First, the Defendants incorrectly assert that Mr. Thompson only began to work t 
improve the roads located on the Hill property after he acquired fee title ownership on July 15 
2008. However, Gene Weathers testified that he personally witnessed Kevin Thompso 
performing excavation work on Ms. Hill's property in late 2007 and the spring of 2008. Mr. 
Weathers had a conversation with Mr. Thompson months before he retained an attorney wh 
sent a letter dated September 17. 2008 (P's Ex. 44), and produced a business card given to hi 
by Kevin Thompson in the spring of 2008 indicating that Thompson was acting on behalf o 
Northwest Shelter Systems. LLC. 
Other witnesses also refuted Mr. Thompson·s claims. AI Palaniuk testified to havin 
"compassed" the property line with Mr. Mueller in the spring of 2008, after work had begun o 
the road. Mr. Mueller further testified that he first observed the road construction activities tha 









Thompson own admission that he has a poor memory, and demonstrated inability to recall dates 
refutes Mr. Thompson's testimony as to when the work occurred. Consequently, it was prove 
at trial that the road work begun prior to Mr. Mueller's divorce. 
Second, and more importantly, Mr. Mueller testified that he and Jessie Mueller reache 
an agreement in which Mr. Mueller was to repurchase the property from Mrs. Mueller ,vithin on 
year of his divorce. This testimony, which was not rebutted at trial, proves that Mr. Muel1er ha 
an equitable ownership interest in the property during the year in which he was not on title, an 

























therefore has standing to bring a claim for any damages inflicted upon the property during tha 
time period. Rush v. Anestos, 104 Idaho 630, 634, 661 P.2d 1229, 1233 (1983) ("An equitabl 
conversion takes place when parties enter into a binding contract for the purchase and sale o 
realty. The purchaser is deemed the equitable owner thereof, and the seller is the owner of th 
purchase price."). 
Counsel for the Defendants asserts in his closing argument, without citation to an_, 
authority of any kind, that '·in order to have an equitable interest or a vendee · s interest, ther 
must be payments made pursuant to contract to purchase over time." (D's Closing Argument, p. 
5-6). This is simply not the law in Idaho, and because the Defendants have made the argurnen 
only in passing and without citation to authority, the Court need not consider it. Trotter v. Ban 
of New York "\1ellon, 152 Idaho 842,848,275 P.3d 857, 863 {2012) (.,Arguments made in passin 
and not supported by citations to authority cannot be considered by the Court.): United States v. 
Graf 610 F.3d 1148, 1166 (9th Cir. 2010). 
Furthermore, the Defendants assertion that the agreement between Duane and Jessi 
Mueller was "'dependent upon a future loan or other source of income'· is simply not supporte 
by the record. Mr. Mueller testified that he obtained financing. He never testified that hi 
agreement with Jessie Mueller was contingent upon him obtaining financing. Consequently, th 
Defendants· argument is simply not supported by the evidence admined at trial. 
Because Mr. Meuller's undisputed testimony establishes that he had a binding agreemen 
with Jessie Mueller to repurchase the property, an equitable conversion was established whic 
caused him to be the equitable owner of the property, thereby establishing standing to pursue an 
damages to the property caused by the Defendants. Rush, 104 Idaho at 634. Duane Mueller' 











divorce, therefore, has no bearing on his right to seek damages from the Defendants for thei 
actions. 
D. The Plaintiff Proved that the Defendants Dumped a Substantial Amount of Debri 
on his Property. 
The Defendants also claim that "there was an insignificant amount of fill added to th 
existing fill slope," which they define as the area "below the traveled surface on the Muelle 
property." (D's Closing Arg., pp. 6-7). This argument, howeveL is also not supported by th 
evidence introduced at trial. 
It is undisputed that the Defendants performed. or had others perform, a great deal o 
work both improving and expanding the road, including excavating and blasting into the hillside 
resulting in four to six feet of material being deposited on top of the old swath line to create th 













demonstrated by the lack of any trucking charges on the Woods invoices. and the Jack of an_ 
testimony on the part of the Defendants that the material was removed during the 2008 roa 
construction. That material must have gone somewhere. and it is clearly depicted in the picture 
admitted at trial that this material was pushed over the hill onto the Plaintiffs property. (P's Exh. 
17-B, 17-C 18-A, and 18-DD). If there as an insubstantial amount of fill deposited beyond th 
surveyed boundary line, then there would have been no need for the Defendants to have ha 
Woods Crushing and Hauling remove material in 2011. On the contrary, a significant amount o 
the dirt and rocks was, without any doubt, deposited onto Mr. Mueller's property as 
consequence of the Plaintiffs construction activities. 
E. The Defendants are Liable to Mueller for Blasting Damages. 
The Defendants next contend that they cannot be held liable for the actions of Defendant 
25 Jeff Buck and Buck's Construction, LLC, because he was an independent contractor. Th 


























Defendants do not distinguish those portions of the Restatement of Torts which support a findin 
that one who employs an independent contractor to do work involving a special danger to other 
is subject to liability for physical harm caused to such others by the contractor's failure to tak I 
reasonable precautions against such damage. Restatement (Second) of Torts §§ 416, 427 (1965); 
Mdvfillan v. United States, 112 F.3d 1040, 1043 (9th Cir. 1997). Rather, the Defendants argu 
that these authorities are: 
contrary to the holdings in Idaho of Lundahl v. City of Idaho Falls. 
78 Idaho 338 (1956) and Milbert v. Carl Carbon. Inc .. 89 Idaho 
4 71 ( 1965) which stand for the proposition that an independent 
contractor is responsible for blasting, not the owner, except in the 
circumstance of when the blasting arises to the level of actionable 
nmsance. 
(D's Closing Arg., pp. 9-10). 
Neither the Lundahl nor ]vfilbert cases, howeveL remotely stand for the proposition se 
forth by the Defendants. Lundahl involved a claim by a property owner against a municipality 
for injury to a building caused by blasting involved in the construction of a municipal sewe 
system. The issues in that case, as framed by the Lundahl Court, were as follows: 
Id, at 342. 
The questions to be considered on this appeal are: First. whether or 
not a municipality is liable for the torts of its officers and 
employees committed in the construction of a sewer system; and 
Second, does such liability. if any, include torts committed by an 
independent contractor? 
The Lundahl Court answered both questions in the affirmative, finding thaL "In thi 
jurisdiction a municipality must be held to be liable for the torts of its officers and employee 
committed in the construction of a sewer system." Id., at 345. The only holding in the Lundah 
decision that is applicable to the current case is its finding that blasting is, in fact, an inherent! 


























dangerous activity, and that the municipality cannot escape liability simply because the work wa 
performed by an independent contractor: 
Blasting in a populated area and in the vicinity of buildings is 
dangerous and hazardous and if not done with adequate and proper 
precautions and by proper means and methods, becomes a 
nuisance. The allegations in the amended complaint are that the 
blasting was being done in such a negligent manner as to create a 
nuisance and that the respondent, through its proper officers, was 
notified of such condition and refused to remedy the same. Under 
such conditions, the city cannot escape liability because the work 
was being done by an independent contractor. 
Lundahl v. City of Idaho Falls, 78 Idaho 338, 346, 303 P.2d 667, 670-71 (1956) (interna 
citations omitted). 
Although the Lundahl decision references nuisance, it cannot be read, as the Defendant 
claim, to require a party seeking damages from blasting activities to plead nuisance. 
Defendants' argument is simply not supported by any rational interpretation of the Lundah 
decision. 
lvfilbert v. Carl Carbon, Inc. also does not support the Defendants' contention. In tha 
decision, the Idaho Supreme Court held only that a party seeking an injunction based upo 
blasting must demonstrate that there was more than a single blasting event. and mus 
demonstrate that the injured party lacks an adequate remedy at law. lvfilbert, 89 Idaho at 479. 
The word "'nuisance" is not even referenced in the lvfilbert Decision. 
Defendants' reliance on ,Milbert is misplaced. 
The Defendants have cited to no authority supporting their contention that they c 
escape liability due to Buck's status as an independent contract. As noted above, the opposite i 
true. Therefore, in rendering its decision, the Court should consider the actions of Buck as th 
actions of the remaining Defendants. 


























F. The Defendants are Liable for Blasting Damages. 
Duane Mueller is also entitled to an award of punitive damages against the Defendants, 
based both on their willful and intentional actions in trespassing upon his property, and upon 
I 
continual pattern of harassment by the Defendants since this dispute arose. The Defendant 
assert that in 2011, they merely undertook "appropriate self-help." (D ·s Closing Arg., ~ 10) 
Idaho law, however, does not distinguish between what would be subjectively "appropriate self 
help" in a boundary line dispute, and "inappropriate self-help." Rather, the Idaho Supreme Cou 
has categorically condemned self-help by any individual who finds themselves in a propert_ 
dispute: 
This Court strongly disfavors the resort to forceful self-help in 
resolving property disputes. See Burke v. Prudential Ins. Co. of 
Am., No. 02C5910, 2004 WL 784073, at *4 (N.D.111. Jan. 29, 
2004) ("Self-help in litigation is not condoned by the courts.'"): 
Doles v. Doles, No. 17462, 2000 WL 511693, at *2 (Va.Cir.Ct. 
Mar. 10, 2000) ("[P]ublic policy favors the settlement of disputes 
by litigation rather than by self help force .. :'). When parties have 
entered into a conflict over real property the rights are usually 
fixed far in advance of the exchange of attorneys' letters, or 
subsequent filing of a lawsuit, motions, depositions. and hearings. 
Making a bold physical attempt to gain. or regain, possession or 
control of a real property interest, by demolishing or erecting gates 
or fences, bulldozing land, etc., results in no strategic advantage. 
Instead, passions become inflamed, positions become entrenched, 
damages are exacerbated rather than mitigated, and the parties end 
up spending far more money in litigation than their supposed 
interest was worth to begin ,vith. Attorneys who counsel their 
clients to engage in self-help, without being certain that the 
respective rights and responsibilities have been settled, do their 
clients a disservice. Clients who ignore the advice of counsel 
and take matters into their own hands do themselves a 
disservice. In short, parties who attempt to solve a property 
dispute through their own forceful action do so at their own 
peril. 
Weitz v. Green, 148 Idaho 851, 864, 230 P.3d 743, 756 (2010) (emphasis added). 


























Moreover, the Defendants' assertion that their actions were "appropriate" is refuted b 
the evidence admitted at trial. In fact, prior to removing Mueller's no trespassing signs an 
survey markers, and instructing Woods Crushing & Hauling to perform additional work o I 
Mueller's property, Counsel of the Defendants had specifically asked permission to take sue 
actions. (P ·s Ex. 70). Mr. Mueller, through his attorney, indicated that they may be amenable t 
such an approach, but only under the following restrictions: 
(P ·s Ex. 49). 
If your client is willing to remove the material, my client will only 
allow it under the following circumstances: 
I. The Defendants hire a licensed contractor to do all work; 
2. The contractor or the Defendants submit their plan for removal 
of the materiaL disposal of the material, providing adequate 
retention for the road base (with actual "toe'· beginning on the 
Defendants property), the slope degree, drainage plan. and 
hydroseeding plan to Mr. Mueller for approval; 
3. The Army Corp of Engineers and EPA issue permits for the 
work: 
4. A certified arborist be on site for all relevant work to make sure 
no further damage is done to Mr. Mueller's trees; and 
5. All material on Mr. Mueller's side of the surveyed boundary 
line (not the old bulldozer road) be removed. 
The Defendants. however, ignored these reasonable requests and willfully an 
intentionally removed the surveyed no trespassing signs and intruded upon Plaintiffs property, 
mere three weeks before trial. The timing of these actions is also a factor, in that the Defendant 
essentially tampered with evidence just prior to trial, thereby requiring a continuance of trial, an 
causing the Plaintiff to incur additional attorney's fees and expert witness costs. Under thes 
circumstances, such actions cannot be considered "appropriate self-help," and is exactly the typ 
of conduct that the Idaho Supreme Court has warned against. 

























This behavior, coupled with the frequent and repeated attempts by the Defendants t 
escalate the neighbor dispute, give rise to a claim for punitive damages. 
IV. CONCLUSION 
Plaintiff Duane Mueller submits that he is entitled to an award of actual and treble 
damages for the Defendants' trespass and damage to the Plaintiff's property, an award o 
punitive damages, and an award oflegal costs and reasonable attorney's fees. 
DATED this 3rd day of May, 2013. 
P'S POST-TRIAL REPLY BRIEF- 11 
BERG & McLAUGHLIN, CHTD. 
By:-"---------------
TOBY McLAUGHLIN 
Attorneys for Plaintiff 
n '> 1 

























CERTIFICATE OF SERVICE 
On this 3rd day of May, 2013, I caused copies of the foregoing document to be served by 
the follmving methods on the pa.rties listed belmv as follows, which is the last k..110,vn address for 
the listed party: 
John Finney 
Finney, Finney & Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83864 
P'S POST-TRIAL REPLY BRIEF-12 
_ By Hand Delivery 
_ By U.S. Mail 
_ By Overnight Mail 
Bv Facsimile Transmission 
-"-., 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BONNER 











CAROLYN HILL, an unmarried person; ) 
KEVIN M. THOMPSON and PHILOMENA ) 
KEYS, husband and wife; NORTHWEST ) 
SHELTER SYSTEMS, LLC, a Montana ) 
corporation; JEFFREY T. BUCK d/b/a ) 
BUCK'S CONSTRUCTION; BUCK'S ) 
CONSTRUCTION, LLC, an Idaho limited ) 
liability company, ) 
) 
Defendants. ) 
CASE NO. CV-2010-0001837 
MEMORANDUM DECISION 
THIS MATTER came before the Court on March 25, 26, and 27, 2013, for a court trial. 
Plaintiff Duane R. Miller is represented by attorney D. Toby McLaughlin, of Berg & 
McLaughlin, Chtd. Defendants Jeffrey T. Buck d/b/a Buck's Construction and Buck's 
Construction, LLC (hereafter, "Buck's Construction"), were dismissed from the case on 
December 31, 2012. The remaining defendants are represented by attorney John A. Finney, of 
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Finney Finney & Finney, P.A. 1 
I. INTRODUCTION 
This case involves a claim for damages due to the construction of a road along a co.mmon 
property line. In the spring of 2008, Defendant Kevin Thompson began constructing an access 
road to his property along the common boundary line between property ovvned by his sister, 
Defendant Carolyn Hill, and property owned by Plaintiff Duane Mueller. Duane claims that 
Kevin and his crew repeatedly trespassed on his property, and alleges that the road construction 
resulted in the deposit of a substantial amount of dirt, rocks, and debris on his property. Duane 
further alleges that the road construction resulted in water runoff being diverted into his hayfield. 
He seeks compensation for damage to his hayfield and trees, and punitive damages on the theory 
that the defendants' actions were willful, intentional, and constituted a pattern of harassment. 
II. FINDINGS OF FACT 
1. Defendant Duane Mueller and his future spouse, Jesse Sossaman, bought two 20 acre parcels 
near Elmira in rural Bonner County in 1989. Duane and Jessie were married in 1993. They 
lived in a house on the northern parcel. This case involves the southern parcel, located to the 
south of the county road (hereafter, "Mueller property"). It contains a barn, but no house. 
2. In 1995, Ray Thompson and Carol Thompson, the parents of Defendants Kevin Thompson 
and Carolyn Hill, bought an "L" shaped 32 acre parcel of land located immediately to the 
east of Duane and Jessie's southern 20 acre parcel. While there were survey pins at both the 
north and south end of the common boundary line, the line had not been surveyed and there 
was no existing fence. The common boundary line runs from the north end through a 
relatively flat, grassy stretch, up a hill and then through generally timbered property at the 
1Defendant Northwest Shelter Systems, LLC, which is listed in the caption as a Montana corporation, is a now 
dissolved Montana limited liability company. 
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south end. 
3. Sometime around 1997 or 1998, Ray constructed a fence along a portion of what he believed 
to be the boundary line. Duane objected that the fence encroached about 30 feet onto his 
property. Duane and a friend located the north and south survey pins and used a compass, 
stakes, and flags to mark where they believed the line to be. Duane showed the line to Ray. 
Ray then took down the fence he had installed and put a new barb wire fence along the line 
Duane had flagged. The fence started at the county road and ran south for about 600 feet. It 
did not extend the entire length of the property. 
4. A couple of years later, in approximately 2000, Ray approached Duane and proposed taking 
his bulldozer and knocking down some trees and extending his fence to the end of the 
property line. Duane agreed. Ray proceeded to bulldoze an 8 foot to 10 foot swath from the 
end of the fence south to the end of his property. No fence was ever put in, however. Duane 
was not present when Ray did the bulldozer work. Duane testified that he never agreed that 
the swath line would constitute an agreed boundary line between the two properties. 
5. On September 13, 2004, Carolyn Hill bought the 32 acre parcel from her parents. In 2005, 
she sold 20 acres to David and Susan Mench. She retained a 12 acre parcel, which shares the 
common boundary line with Duane (hereafter, "Hill property"). 
6. In July of 2008, the Menches sold their 20 acre parcel to Defendant Philomena Keys 
(hereafter, "Keys property"). Philomena is married to Kevin Thompson. The Keys property 
did not have access from the county road. Carolyn allowed Kevin and Philomena to access 
the Keys property through the Hill property. She allowed them to construct both a power 
line access road and a driveway through her property. 
7. A portion of the new driveway was built along the Muellerffiill boundary line in the location 
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of the old fence and the swath line. 
8. Kevin began work on the driveway in August of 2008. Duane observed truckloads of rock 
and dirt being hauled in and dumped near the propert'j line. He became concerned that the 
rock and dirt were encroaching across the boundary line onto his property. He spoke with 
Kevin and expressed his concern. Kevin agreed to have the line surveyed. Gilbert Bailey 
surveyed the line in the fall of 2008, and placed some T posts along the common boundary 
line. 
9. Duane and Jesse were divorced on August 25, 2008. Duane was awarded the 20 acre parcel 
and residence located to the north of the county road. Jesse was awarded the southern 20 
acre parcel at issue in this case. On September 6, 2008, Duane executed a quitclaim deed in 
favor of Jesse. Duane continued to possess and use the property while he worked on 
obtaining financing to buy it back from Jesse. On July 17, 2009, Jessie executed a warranty 
deed, which conveyed the property back to Duane. 
10. In the fall of 2008, Kevin hired Defendant Buck's Construction to blast into the uphill slope 
adjacent to the swath line to continue construction of his driveway. The blasting work 
caused dirt, rocks, and debris to be deposited onto the Mueller property and to collide with 
some of his trees. 
11. Also in the fall of 2008, after the blasting work, Kevin hired Woods Crushing and Hauling to 
perform bulldozer work, which lowered the grade of the new road by adding a substantial 
amount of fill and increasing its width. The road construction resulted in diversion of a 
substantial amount of water runoff onto the Mueller property. 
12. In the spring of 2009, Duane hired Gilbert Bailey to perform a second survey. Duane and 
Bailey placed posts and ran a string line along the common boundary on the shoulder of the 
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new road. Duane also posted "No Trespassing" signs. Portions of the string line are located 
to the east of the old fence line and swath line, within the area where construction occurred, 
and fill was placed. 
13. In 2010, Duane brought this action against the defendants, claiming trespass. The defendants 
denied trespass and counterclaimed for an easement over, or fee title to the road. 
14. In the summer of 2011, Kevin caused cap rock to be installed on the portion of the road 
adjacent to the common boundary line, replaced an existing culvert, and added a rock catch 
basin, attempting to address the problem of runoff onto the Mueller property. 
15. In the summer of 2011, Kevin caused the material that had been placed in late 2008, between 
the later surveyed line and the old fence and swath line, to be excavated and removed from 
the disputed strip of property, in an attempt to return the area to its pre-2008 condition. 
16. At all times during the road construction work, Kevin Thompson was acting on behalf of 
himself, Carolyn Hill, Philomena Keys, and Northwest Shelter Systems, LLC. 
III. DISCUSSION 
In this discussion, the Court makes additional findings of fact and conclusions of law. 
A. The Defendants Have Abandoned Their Counterclaims. 
In Defendants' Closing Argument (filed April 17, 2013), the defendants did not offer any 
argument or legal authority in support of any of their counterclaims. Rather, they request that 
this action "be dismissed, leaving the parties where they are in regards to the surveyed boundary 
line and the road which is located upon the Hill property." Id at p. 13. This statement, together 
with the lack of any argument in support of their claims, demonstrates that the defendants have 
abandoned their claims of boundary by acquiescence/agreement and easement by prescription. 
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Accordingly, the Court finds that the plaintiff is the owner of all of the Mueller property 
up to the surveyed boundary line, including the area lying between the surveyed line and the 
electric fence insuiators. Title in said property is quieted in Duane Mueller. 
Further, as no evidence therefor was offered at trial, the defendants have abandoned their 
claim for damages for the killing of a dog alleged to have belonged to Carolyn Hill. 
B. The Plaintiff Has Standing to Seek an Award of Damages. 
The defendants contend that Duane Mueller lacks standing to seek damages for the road 
construction work performed in 2008, on the grounds that he was not the titled owner of the 
property from September 6, 2008, through July 17, 2009. 
However, as set forth in Finding of Fact No. 9 (above), this Court finds that subsequent to 
the divorce, Duane continued to possess and use the property while he worked on obtaining 
financing to buy it back from Jesse. Accordingly, he has standing to seek an award of damages. 
C. The Defendants Are Liable for the Blasting Work Done by Buck's Construction. 
The defendants assert that they cannot be held liable for the blasting work because 
Buck's Construction was an independent contractor, or alternatively, that the plaintiff's 
settlement with Buck's Construction satisfied all claims arising from the blasting. 
In Harpole v. State, 131 Idaho 437, 958 P.2d 594 (1998), the Idaho Supreme Court 
stated: 
As a general rule, one who hires an independent contractor is not liable for 
injuries .... The Restatement provides three exceptions to the general rule. 
First, under§ 414 of the Restatement, "one who entrusts work to an independent 
contractor, but who retains control of any part of the work, is subject to liability 
for physical harm to others for whose safety the employer owes a duty to exercise 
reasonable care." THE RESTATEMENT (SECOND) OF TORTS § 414. Second, 
under § 416 of the Restatement, "one who employs an independent contractor to 
do work which the employer should recognize as likely to create a ... peculiar risk 
of physical harm to others ... is subject to liability for physical harm caused to 
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them." Id § 416. Finally, under§ 427 of the Restatement, "one who employs 
an independent contractor to do work involving a special danger to others ... 
is subject to liability for physical harm caused to such others." Id. § 427 . .... 
Id at 441, 958 P.2d at 598. (Emphasis supplied). 
In Lundahl v. City of Idaho Falls, 78 Idaho 338, 303 P.2d 667 (1956), the Idaho Supreme 
Court characterized "blasting" as a dangerous and hazardous activity: 
Blasting in a populated area and in the vicinity of buildings is dangerous and 
hazardous and if not done with adequate and proper precautions and by proper 
means and methods, becomes a nuisance. Coton v. Onderdonk, 69 Cal. 155, 10 P. 
395; Munro v. Pacific Coast Dredging & Reclamation Co., 84 Cal. 515, 24 P. 
303; McGrath v. Basich Bros. Const. Co., supra; Alonso v. Hills, Cal.App., 214 
P.2d 50. The allegations in the amended complaint are that the blasting was 
being done in such a negligent manner as to create a nuisance and that the 
respondent, through its proper officers, was notified of such condition and 
refused to remedy the same. Under such conditions, the city cannot escape 
liability because the work was being done by an independent contractor. 
Id at 346,303 P.2d at 670-671. (Emphasis supplied). 
In this case, Kevin Thompson hired Buck's Construction to perform the blasting work. 
Moreover, Kevin was aware that the blasting being conducted by Buck's Construction was 
causing damages to adjoining property owners. At trial, Gene Weathers, who owns property to 
the east of the Hill property, testified that construction in late 2007 and early to mid-2008 caused 
a significant amount of fill material and rocks to be deposited onto his property. He said that he 
confronted Kevin in mid-2008, and later, retained an attorney to send a demand letter to Kevin to 
remove the material. Weathers' testimony shows that Kevin was aware in mid-2008 of the 
damages being caused by the blasting and other road construction work. This was before Kevin 
commissioned the construction work that damaged the Mueller property in the fall of 2008. 
Accordingly, because the defendants hired Buck's construction to perform blasting work, 
which is work involving a special danger to others, the defendants are subject to liability for the 
physical harm caused by the work. The Court finds the defendants liable for the blasting work 
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ecause Kevin was notified of the harm being caused and refused to remedy the situation by 
instructing Buck's Construction to take reasonable precautions against the danger. 
With respect to the plaintiffs settlement of his claims against Buck Construction for 
$5,000.00, for the reasons stated above, the Court finds that the defendants remain vicariously, 
and jointly and severally liable for the damages to the Mueller property. In his Post Trial Brief 
(filed April 12, 2013), the plaintiff concedes that "any damage award must be reduced by the 
$5,000.00 settlement paid by Defendant Buck .... " Id. at p. 23. 
D. The Defendants Committed a Trespass. 
The plaintiff alleges that the defendants committed trespass and timber trespass pursuant 
to Idaho Code § 6-202. 
"[T]respass is the 'wrongful interference with the right of exclusive possession of real 
property.' "Luce v. Marble, 142 Idaho 264, 274, 127 P.3d 167, 177 (2005) (quoting Moon v. N 
Idaho Farmers Ass'n., 140 Idaho 536, 541, 96 P.3d 637, 642 (2004)). 
Idaho Code§ 6-202 provides: 
Any person who, without permission of the owner, or the owner's agent, 
willfully and intentionally enters upon the real property of another person 
which property is posted with "No Trespassing" signs or other notices of like 
meaning, spaced at intervals of not less than one (1) notice per six hundred sixty 
( 660) feet along such real property; or who willfully and intentionally cuts 
down or carries off any wood or underwood, tree or timber, or girdles, or 
otherwise willfully and intentionally injures any tree or timber on the land of 
another person, or on the street or highway in front of any person's house, 
village, or city lot, or cultivated grounds; or on the commons or public grounds of 
or in any city or town, or on the street or highway in front thereof, without lawful 
authority, is liable to the owner of such land, or to such city or town, for treble the 
amount of damages which may be assessed therefor or fifty dollars ($50.00), plus 
a reasonable attorney's fee which shall be taxed as costs, in any civil action 
brought to enforce the terms of this act if the plaintiff prevails. 
LC. § 6-202. (Emphasis supplied). 
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"As used in section 6-202, Idaho Code, 'enters' and 'entry' mean going upon or over real 
property, either in person or by causing any object, substance or force to go upon or over real 
property." LC. § 6-202A. 
In 2008, the defendants had the road widened resulting in a substantial amount of fill 
being moved onto the Mueller side of the surveyed property line. Defendant Kevin Thompson 
admits to having hired Bucks Construction and Woods Crushing and Hauling to widen the road, 
which required both digging into the hillside with an excavator and the blasting of the hillside. 
Additionally, in 2011, the defendants caused further excavation work to be done. Kevin 
Thompson and Carolyn Hill both admitted that they were aware of Duane Mueller's No 
Trespassing signs. Kevin admitted to removing the No Trespassing signs and instructing Woods 
Crushing & Hauling to perform additional work beyond the surveyed boundary line. See 
Plaintiffs Exhibit No. 78, Deposition of Kevin Thompson, at pp. 86-89; Plaintiff's Exhibit No. 77, 
Deposition of Carolyn Hill, at p. 40, 11. 9-10. Both the 2008 and 2011 road construction work, 
involving blasting and/or excavation, caused a substantial amount of dirt, rocks, debris, and 
water runoff to be projected and deposited upon the Mueller property without permission. 
Accordingly, the Court finds that the defendants committed a trespass in 2008. The 
defendants committed an additional trespass in 2011. The water runoff onto the Mueller 
property is a continuing trespass. 
E. The Defendants Did Not Commit a Timber Trespass. 
The plaintiff alleges that the defendants' road construction work caused the projection of 
rock and debris onto the Mueller property, which collided with and injured the plaintiffs trees. 
At trial, plaintiffs expert, Christopher Boza, an urban forester and certified arborist, 
testified that the failure to remove dirt that is placed around the base of a tree can cause injury by 
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virtue of the accumulated dirt gradually consuming the bark at the base of the tree and exposing 
the tree to saprophytes and pathogens from the soil. Exposure to such organisms weakens the 
tree and may lead to disease and pest infestation. 
Boza testified that he visually examined the trees along the boundary line and observed 
that soil had been placed around the base of the trees, upon the root crown, within the last few 
years. He observed 2 to 4 feet of fill around the base of the trees along the boundary line, and 
less accumulation around the base of the trees going further dovvn the slope. He also saw 
wounds on the base of the trees along the boundary line. 
Although Boza testified in general terms that soil placed around the base of a tree can 
cause girdling, and that road construction can damage a tree if the root system is compromised, 
there was no specific testimony that either girdling or root system damage had occurred in this 
case. He testified that the tree shovvn in Plaintiffs Exhibit 72-A is dead. From the aerial 
photograph in Plaintiffs Exhibit 72-D, Boza identified two dead trees, but could only make a 
determination that one of the trees died from beetle infestation as a result of the road 
construction. His recommendation for curative measures was that soil be removed from base of 
the trees, and that the trees be sprayed to prevent beetle infestation. 
A person commits timber trespass when he "... cuts dovvn or carries off any wood or 
underwood, tree or timber, or girdles, or otherwise ... injures any tree or timber on the land of 
another person ... " LC. § 6-202. In this case, no trees were cut dovvn, carried off, or girdled by 
the defendants. The injury being alleged by the plaintiff, as can be deduced from the testimony 
of Boza in its entirety, is that the gradual disintegration of the bark at the base of the tree, which 
was caused by the accumulation of dirt projected and deposited there by the defendants' road 
construction work, weakened the vigor and vitality of the tree and made it susceptible to the 
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eetle infestation which ultimately killed it. Considering this testimony, and the fact that Boza 
could determine that only one of the plaintiffs trees was killed in this manner, the Court, in its 
discretion, finds this an insufficient injury to constitute timber trespass under the statute. 
F. The Trespass Was Not Willful and Intentional. Treble Damages Will Not Be 
Awarded. 
In order for treble damages to be awarded under Idaho Code § 6-202, the trespass must 
have been be willful and intentional. These terms are defined in Weitz v. Green, 148 Idaho 851, 
863,230 P.3d 743 (2010), as follows: 
Idaho Code § 6-202 ... was not intended to apply to cases in which the 
trespass was committed through an innocent mistake as to the boundary or 
location of a tract of land claimed by the defendant." 19 Idaho 586, 593, 115 
P. 22, 24 (1911) (quoting Barnes v. Jones, 51 Cal. 303, 305, 1876 WL 1630 
(Cal.1876)). See also Earl v. Fordice, 84 Idaho 542, 545, 374 P.2d 713, 714 
(1962) (restating the standard established in Menasha that "it is necessary to 
establish the trespass was willful and intentionally committed".) "Intentional" is 
defined as "[d]one with the aim of carrying out the act." Black's Law 
Dictionary 370 (3rd pocket ed. 2006). Willful is defined as "[v]oluntary and 
intentional, but not necessarily malicious." Id. at 779 .... 
Id. at 863-864, 230 P.3d at 755-756 (2010). (Footnote omitted) (Emphasis supplied). 
During the course of the road construction work, it appears that tempers among the 
neighbors flared, leading to some irrational behavior that is well documented in the court record. 
Despite such behavior, however, it does appear that Kevin Thompson made some effort to 
address the plaintiffs concerns by agreeing to have the boundary line surveyed in the fall of 
2008, and by attempting, in the summer of 2011, to solve the runoff problem and return the road 
to its pre-2008 condition. See Findings of Fact Nos. 8, 14, and 15 (above). Based on these 
efforts, albeit minimal, this Court does not find that the trespass committed by the defendants 
was willful and intentional. Accordingly, treble damages will not be awarded. 
MEMORANDUM DECISION - 11 
G. Measure of Damages 
The measure of damages for injury to property caused by a trespass is set forth in 
Bumgarner v. Bumgarner, 124 Idaho 629,639, 862 P.2d 321,331 (Ct. App. 1993), as follows: 
Where, as here, the injury to the land is temporary and not 
permanent, the owner is entitled to recover the amount necessary to repair 
the injury and put the land in the condition it was at the time immediately 
preceding the injury. Smith v. Big Lost River Irr. Dist., 83 Idaho 374, 385, 364 
P.2d 146, 157 (1961), cited in Bradford v. Simpson, 97 Idaho 188, 192 n. 1, 541 
P.2d 612, 616 n. 1 (1975); Raide v. Dollar, 34 Idaho 682, 683, 203 P. 469, 471 
(1921); McLaughlin v. Robinson, 103 Idaho 211, 216, 646 P.2d 453, 458 
(Ct.App.1982). Applying this measure, the district court awarded [Plaintiff] Kent 
$816.50 to repair and restore the injury caused by the construction of the West 
Road, $2,074.60 as the costs to repair and restore the damage caused by the Beach 
Access Road, and $26 as the cost of removing the hitching post. 
As owner of the property at issue, Kent was competent to testify to its 
value. Smith, 83 Idaho at 386, 364 P.2d at 153. He testified that Gary's bulldozing 
activities had diminished the property's market value by the cost of repairing and 
restoring the land. Moreover, there was no competent evidence to show that the 
value of the lot had not decreased as Kent had testified .... 
Id at 639-640, 862 P.2d at 331-332. (Emphasis supplied). 
At trial, plaintiff's expert, Jack Hester, of Hester Excavating, testified that he had provided 
a bid of $126,000.00 to restore the Mueller property to its prior condition. He itemized the costs 
included in the bid. See Plaintiffs Exhibit 73. Hester testified that the $126,000.00 estimate 
involved actually moving the road. Just removing the fill material that had been deposited on the 
hillside, however, would cost $20,000.00. Hester testified that removal of one damaged tree 
would cost $1,000.00, and that the entire area would have to be seeded, which would cost 
$7,500.00. 
MEMORANDUM DECISION - 12 
Based on the testimony of Hester and the certified arborist, Cl1ristopher Boza, the Court 
will award to the plaintiff the following damages: 
For removal of material from hillside: 
For seeding: 
For tree removal: 
(less settlement from Buck's) 
Total Damage Award: 






The plaintiff claims that he is entitled to an award of punitive damages based upon the 
defendants' actions in trespassing upon his property, and upon a pattern of harassment that the 
defendants have engaged in since this dispute arose. 
In Hall v. Farmers Alliance Mutual Insurance Co., 145 Idaho 313, 179 P.3d 276 (2008), 
the Idaho Supreme Court stated: 
"In any action seeking recovery of punitive damages, the claimant must prove, by 
clear and convincing evidence, oppressive, fraudulent, malicious or outrageous 
conduct by the party against whom the claim for punitive damages is asserted." 
LC. § 6-1604(1) ... 
. . . Whether punitive damages may be awarded depends on "whether 
the plaintiff is able to establish the requisite intersection of two factors: a bad 
act and a bad state of mind." Myers v. Workmen's Auto Ins. Co., 140 Idaho 
495, 503, 95 P.3d 977, 985 (2004) (internal quotations omitted). Therefore, a 
MEMORANDUM DECISION - 13 
"reasonable likelihood" must exist that the defendant performed a bad act 
with a bad state of mind . ... 
Id at319; 179P3dat282, (Emphasis supplied). 
The Court finds that although the defendants may have acted negligently in failing to 
ensure the safety of their neighbors while the blasting and excavation work was being performed, 
based on the evidence presented, this Court does not find by clear and convincing evidence that 
the defendants' conduct was oppressive, fraudulent, malicious or outrageous, or that the 
defendants performed a bad act with a bad state of mind. Nor does the Court find by clear and 
convincing evidence that the alleged "pattern of harassment" was oppressive, fraudulent, 
malicious or outrageous. Accordingly, punitive damages will not be awarded. 
I. Plaintiff is Entitled to an Award of Attorney's Fees. 
As the prevailing party in this action, the plaintiff is entitled to an award of reasonable 
attorney's fees and costs, pursuant to Idaho Code§ 6-202. 
The defendants are not a prevailing party in this case, because "a party who successfully 
defends against a claim for treble damages is not entitled to recoup his fees under the statute. LC. 
§ 6-202; I.R.C.P. 54(e)(l)." Bumgarner v. Bumgarner, 124 Idaho 629, 644, 862 P.2d 321, 336 
n.4 (Ct. App. 1993). (Emphasis in original). 
IV. CONCLUSION 
NOW, THEREFORE, based upon the foregoing, judgment shall be awarded in favor of 
Plaintiff Duane Mueller in the amount of $23,500.00, plus reasonable attorney's fees and costs. 
Plaintiff's counsel shall submit a Memorandum of Fees and Costs and a proposed Order 
Awarding Fees and Costs on or before Monday, June 17, 2013. Defendant's counsel shall 
submit any objections to the cost bill within fourteen (14) days, pursuant to I.R.C.P 54(e)(6). 
MEMORANDUM DECISION - 14 
IT IS SO ORDERED. 
Barbara Buchanan 
District Judge 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct COJ;2LOf the foregoing was mailed, postage prepaid, 
and delivered via facsimile transmission, this J day of June, 2013, to: 
D. Toby McLaughlin 
BERG & MCLAUGHLIN, CHTD. 
414 Church Street, Ste. 203 
Sandpoint, Idaho 83864 
Fax# (208) 263-7557 
John Finney 
FINNEY, FINNEY & FINNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 317 
Sandpoint, ID 83864 
Fax# (208) 263-8211 
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Toby McLaughlin, ISBN. 7405 
Megan L. Johnson ISBN. 8454 
414 Church Street, Ste. 203 
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Tel: (208)263-4748 
Fax: (208)263-7557 
Attorneys for Plaintiff 
IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R. MUELLER, 
Plaintiff, 
vs. 
CAROLYN HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHWEST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK"S 




PLAINTIFF'S MEMORANDUM OF 
FEES AND COSTS 
Plaintiff Duane Mueller, through counsel of record Toby McLaughlin of the law fi 
Berg & McLaughlin, Chtd., in compliance with the Court's Memorandum Decision, an 
pursuant to Rule 54 of the Idaho Rules of Civil Procedure ("IRCP"), submits this Memorand 
of Fees and Costs, through which the Plaintiff requests an award of fees and costs in the arnoun 
of $64,555.90. 


























I. PLAINTIFF IS THE PREVAILING PARTY AND ENTITLED TO COSTS A5 
A MATTER OF RIGHT. 
Idaho Rule of Civil Procedure 54(d)(l)(A) provides that the prevailing party is entitled to 
costs as a matter of right. The Court found that that the Plaintiff is the prevailing party herein 
and is entitled to an award of costs and fees. 
II. COSTS INCURRED. 
Idaho Rule of Civil Procedure 54( d)(l )(C) provides that the prevailing party is entitled to 
costs as a matter of right. 
A. Table of Costs 
Costs as a Matter of Right- I.C. 12-101; IRCP Authority 
54(d)(l)(C) Cost 
Court Filing Fees IRCP 54(d)(l)(C)(l) $88.00 
Service Fees for Defendant Northwest Shelter IRCP 54(d)(l)(C)(2) $40.00 
Systems' LLC 
Service Fees for Defendants Hill, Thompson & Keys IRCP 54(d)(1 )(C)(2) $120.00 
Costs of Preparing Exhibits IRCP 54(d)(l )(C)(6) $500.00 
Expert witness fees for Chris Boza IRCP 54( d)(l )( C)(8) $1,060.00 
Expert witness fees for Dan Larsen IRCP 54(d)(l )(C)(8) $ 315.08 
Costs of deposition of Kevin Thompson IRCP 54( d)( 1 )( C)(9) $ 634.88 
Costs of deposition of Carolyn Hill IRCP 54( d)( I)( C)(9) $ 259.01 
Costs deposition Transcript for Duane Mueller IRCP 54( d)( 1 )( C)(l 0) $ 215.75 
Costs deposition Transcript for Sandy Curtis IRCP 54(d)(l)(C)(l0) $51.68 
Subtotal of IRCP 54(b)(2)(C) Costs: $3,284.40 
Discretionan: Costs - I.C. 12-101; IRCP 
54( d)(l )(D) 
Expert witness fees for Grace Tree Service IRCP 54(b )(2)(D) $ 1,395.00 
Mediator's Fees IRCP 54(b )(2)(D) $ 625.00 
$2,020.00 
TOTAL COSTS: $5J04.40 

























(McLaughlin Aff.; Mueller Aff.). 
B. Costs as a Matter of Right - Fees Incurred in Preparing Exhibits 
IRCP 54( d)(l )(C)( 6) provides: 
Costs as a Matter of Right. When costs are awarded to a party, 
such party shall be entitled to the follO\ving costs, actually paid, as 
a matter of right: 
* * * 
6. Reasonable costs of the preparation of models, maps, pictures, 
photographs, or other exhibits admitted in evidence as exhibits in a 
hearing or trial of an action, but not to exceed the sum of $500 for 
all of such exhibits of each party. 
The Plaintiff incurred the following costs associated directly with the preparation of the 
exhibits that were used at trial: 
Date Fees To Lawyer DTM Description Costs 
Copying Pleadings for Trial Notebook and 
3/8/2013 Staff (SES) 3.00 Hrs X 50.00 assembling $ 150.00 
Assembling Exhibits -- finding 
photographs, categorizing, creating 
3/11/2013 Staff (SES) 8.00 Hrs X 50.00 notebook $ 400.00 
Creating exhibit labels, printing them out 
3/12/2013 Staff (SES) 7.00 Hrs X 50.00 and labeling each exhibit $ 350.00 
3/27/2013 Gll2 Enlarged Exhibit Copy $ 9.54 
4/25/2013 Costs of exhibit binders. $ 120.00 
$1,029.54 
(AfcLaughlin Aff., ,-r 20). 
Because Rule 54( d)(l )( C)( 6) limits the cost of preparation of exhibits to $500, the 
Plaintiff requests reimbursement of $500 of these costs. 
C. Discretionary Costs - Expert Fees for Grace Tree Service 
Plaintiff Mueller is seeking reimbursement for the expert witness fees paid to Tim 
Kastning of Grace Tree Service, even though Mr. Kastning did not testify at trial. These costs 
which are evidenced by invoices attached to the Affidavit of Duane Mueller, were incurred ix 


























anticipation of utilizing Mr. Kastning as an expert arborist at trial. Mr. Kastning was disclose 
as Plaintiffs expert witness in Mr. Mueller's first expert witness disclosure, filed herein o 
I 
September 9, 2011, and his expert report was provided to the Defendants. Mr. Kastning wa 
prepared to testify at the trial originally scheduled for October 31, 2011. 
A mere three weeks before trial, however, the Defendants unilaterally decided to hav 
Woods Crushing and Hauling come in, remove the surveyed boundary line markers between th 
Mueller and Hill properties, and perform additional excavation work on Mr. Mueller's property. 
These actions required Mueiler to seek a continuance of the trial date, as his experts' report 
were based upon the condition of the land prior to the additional excavation work. A new survey 
was also required to be done prior to trial to mark the boundary line. 
In addition to filing a motion to continue the trial, Mr. Mueller sought an Order requirin 
the Defendants to pay for a new survey, and to reimburse the Plaintiff for the costs incurred b. 
the Plaintiffs experts, as new expert witness work was going to be required due to the changes t 
the landscape. (P's }vfot. for Various Equitable Relief; filed herein on October 19. 2011). Th 
Court ordered that the Defendants pay for a new survey, and deferred ruling on the issue of th 
cost of the Plaintiffs expert witnesses. (See Order,filed herein on January 19, 2012, ~ 2). 
Had the Defendants not engaged in unauthorized self-help activities three weeks prior t 
the scheduled trial date, the Defendants would not have been required to retain the services o 
Chris Boza to replace those of Tim Kastning at trial, as Mr. Kastning would have been available. 
As it turned out, Mr. Kastning was unavailable for the rescheduled trial date, thereby requirin 
the Plaintiff to obtain a replacement expert arborist - Chris Boza, who testified at trial. Mr. Boz 
utilized the report of Mr. Kastning in the preparation of his expert opinion. Thus, Mr. Muelle 
has demonstrated that Mr. Kastning's fees were necessary and exceptional costs that wer 
























reasonably incurred, and should in the interest of justice be assessed against the Defendants 
(JRCP 54(d)(JJ(d)). 
D. Discretionary Costs - lvf ediation 
The Plaintiff also incurred fees of $625.00 attending court ordered mediation. Th 
Defendants, howeveL failed to participate in good faith at mediation. The highest offer made b 
the Defendants (other than Buck) was $2,000.00. (Afueller Ajf., 11 7 - 10). Thus, the Plaintif 
should be entitled to reimbursement for his mediation expenses. 
III. ATTORNEY FEES. 
Pursuant to the Court's Memorandum Decision, the Plaintiff is also entitled to an awar 
of his reasonable attorneys fees incurred in this matter. An itemization of the necessary wor 
done on behalf of the above-entitled client for this case, and the approximate amount of tim 
necessary to perform such tasks, is attached as Exhibit A to the Affidavit of Toby _McLaughlin i 
Support of Plaintiff's Memorandum of Fees and Costs, filed herewith, and incorporated b_ 
reference herein. 
The Plaintiff is seeking an award of $57,631.50 in attorney's fees incurred in this matter 
in addition to the above referenced costs. These fees were necessarily incurred in this matter, an 
an award to the Plaintiff in this amount is reasonable. 
The following factors, pursuant to I.R.C.P. 54(e)(3), support such an award: 
A) Time and labor required. As can be seen from the itemization attached 
reasonable time was spent by the attorneys to prevail in this litigation through trial. 
includes, but is not limited to, time meeting with the client, drafting letters to the Defendants an 
to opposing counseL meeting with witnesses, inspecting the subject properties, draftin 


























pleadings, attending hearings, prepanng for and attending depositions, prepanng for an 
attending trial. 
The Plaintiff first retained counsel regarding the issues in this case in Juiy of 2009, neari 
four years ago. The Complaint was filed in this matter on September 28, 2010. Trial did no 
occur until March 25, 2013. Thus, the fees incurred in this matter are directly related to the tim 
it took to bring this matter to trial. 
In fact, a substantial portion of the fees incurred in this matter were the result of th 
Defendant's actions. For instance, the Defendants failed to timely respond to Plaintiff' 
discovery responses, thereby necessitating demands for responses. Even after the responses wer 
received, they were completely inadequate and evasive, thereby requiring the Plaintiff to draft 
motion to compel and supporting pleadings, prepare for and attend multiple hearings, at whic I 
time the Court agreed that the responses were inadequate and Ordered that the Defendant 
produce responsive answers. 
Moreover, as noted above, a mere three weeks before the previously scheduled trial th 
Defendant unilaterally decided to excavate a portion of Mr. Mueller's property, thereby requirin 
a continuance of the trial resulting in additional attorneys fees and legal costs. These cost 
would not have been necessary if not for the unauthorized self-help actions of the Defendants. 
The Defendants also asserted meritless counterclaims for boundary by agreement, 
easement by prescription, and damages caused by the shooting of a dog. The Plaintiff wa 
forced to prepare to defend these claims, and conducted discovery, depositions, pre-trial an 
post-trial briefing on these claims. The claims, however, were not even pursued by th 
Defendants, and the Court found that the Defendant had abandoned these claims. 


























It is clear, therefore, that the fees incurred by the Plaintiff in prevailing in this matter ar 
reasonable and necessarily incurred. 
B) The novelty and difficulty o( the issues. This case was difficult due to the issue 
involved, including agency issues, issues related to dangerous activities, the difficulty i 
establishing damages, and the need for a variety of expert testimony. The issue was furthe 
complicated by the inclusion of multiple defendants, and the Defendant's intransigence wit 
regard to discovery. 
C) The skill re er orm the le al services ro er! · and the ex erience an 
ability of the attorney in the particular field of law. The undersigned was admitted to th 
practice of law in November, 2002, and has been an attorney for over ten (10) years. Plaintiff 
counsel has tried a wide variety of cases, including a number of boundary line disputes an 
trespass claims. Plaintiffs counsel submits that he did everything in his power to streamline trial 
by pre-marking exhibits, preparing exhibit notebooks, having witnesses and questions ready, an 
moving the case along as quickly as possible. 
D) The prevailing charges for like work: The undersigned attorney typically charge 
$200.00 per hour for legal services, and knows that other attorneys in the Bonner County are 
with a similar level of experience typically charge $175.00 - $225.00 per hour. (McLaughli 
A.ff). The fees for the other attorneys that worked on this case are also commensurate with thos 
fees charged by other attorneys in Bonner County with similar levels of experience. (Id). 
E) 
F) 
Fixed or contingent fee. Fees were charged hourly in this matter. 
The time limits imposed by the clients or the circumstances of the case: NI A. 
G) The amounts involved and results obtained: The Plaintiff sought an award o 
more than $100,000, but such an award was based upon the contention that it would be necess 







to move the subject road. Because the Court determined that moving the road was unnecessary 
the amount awarded by the Court is approximately equal to what was sought without moving th 
road. 
Moreover, the Defendants failed to prevail on any of the counterclaims pursued herein. 
H) Undesirability o(the case: This case was an undesirable in that the Defendant 




















I) The nature and length of the professional relationship with the clients: 
undersigned has worked with this client since approximately July, 2009. 
J) Awards in similar cases: The undersigned is unaware of the amount of awards i 
similar cases, as this case had a unusual fact pattern. 
K) The reasonable costs of automated legal research: There are no costs incurre 
with regard to automated legal research which apply. 
L) Other factors: NI A. 
IV. CONCLUSION. 
The Plaintiffrespectful1y requests an award of attorney's fees in the amount of $59,251.50 
and costs in the amount of $5,304.40, for a total award of$64,555.90. These fees and costs wer 
actual1y incurred herein and are reasonable given the circumstances of this case. 
DATED this 1 I th day of June, 2013. 
BERG & McLAUGHLIN, CHTD. 
Toby McLaughlin 
Attorneys for Plaintiff 
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~ On this ____.,...:...__day of June, 2013, I caused copies of the foregoing document to be 
4 served by the following methods on the parties listed below as follows, which is the last kno\\TI 






















Finney, Finney & Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83864 
By Hand Delivery 
By U.S. Mail 
_ By Overnight Mail 
~~y Facsimile Transmission 


















BERG & MCLAUGHLIN, CHTD. 
D. Toby McLaughlin, ISBN 7405 
414 Church Street, Ste. 203 
Sandpoint, Idaho 83864 
Tel: (208)263-4748 
Fax: (208)263-7557 
Attorneys for Plaintiff 
IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R. MUELLER, 
Plaintiff, 
vs. 
CAROLYN HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHWEST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 
CONSTRUCTION, LLC, an Idaho limited 
liability company, 
Defendants. 
STATE OF IDAHO ) 
0. CV-2010-1837 
AFFIDAVIT OF DUANE MUELLER IN 
SUPPORT OF PLAINTIFF'S 
MEMORANDUM OF FEES AND COSTS 







COlJNTY OF BONNER ) 
DUANE MUELLER, being first duly sworn, upon oath, deposes and says: 
1. I am over the age of 18 and am competent to testify. 
2. I am the Plaintiff in this matter and make the following affidavit based on m 
personal knowledge. 





" .) . On June 5, 2013, following a bench trial in this case, the Court issued it 
Memorandum Decision in which the Court awarded the Plaintiff judgment in the amount o 
$23,500, as well as an award of reasonable attorney's fees and costs. 
4. Some of the costs incurred in this matter were initially paid by my attorneys, \\-it 







5. Other costs I paid directly, including the following: 
Date Payee Amount Description 
3/20/2013 Chris Boza $1,060.00 Expert witness - Arborist 
12/18/2012 Dan Larsen $315.08 Expert witness - Engineer 
4/19/2011 Grace Tree Service $675.00 Expert witness - Arborist 
11/11/2011 Grace Tree Service $720.00 Expert witness - Arborist 













7. On April 20, 201 L I participated m Court ordered mediation with Charle 
Lempesis at my attorney's office. 
8. During the mediation, the Defendants did not attempt in good faith to resolve th 
matter. 
9. The highest offer received from the Defendant after four hours of mediation wa 
$2,000.00. 
10. I respectfully request my award of costs to include reimbursement from th 
Defendants for the costs of mediation, on account of their refusal to negotiate in good faith. 
11. 
12. 
Trial in this matter was previously scheduled to begin on October 11, 201 I. 
Approximately three weeks before trial, however, I noticed that additiona 
24 excavation activities were being conducted by the Defendant's contractor on my property, thu 
25 changing the facts of the case just prior to trial. 



























13. Additionally, the survey markers that had existed prior to this excavation wor 
had been removed. 
14. This necessitated a continuance of the trial, and caused me to incur a substantia 
amount of additional fees costs that would not have been incurred if the Defendants had no 
further trespassed on my property just prior to trial. 
DATED this day of January, 2013. 
Duane Mueller 
Affiant 
SUBSCR1BED AND SWORN to before me this-'--- day of June, 2013. 
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Finney, Finney & Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83 864 
-./ By Hand Delivery 
v By U.S. Mail 
_ Hy Overnight Mail 
\/7 By Facsimile Transmission 
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Priest River, ID 83856 
Dar1@D2G-lnc.com 
Duane Mueller 
3695 Elmira Rd. 
Sandpoint, ID 83864 
Invoice# 56 
Date 12/18/2012 
Description Qty Rate Amount 
Time to compose the "Driveway Recommendations" document technical details and Court 
appearance 
Time to arrange and complete documents (create PDF. print copy. and delivery) 
Staples: Color copies 
Staples: Black/White prints 
Staples: Report Covers 
Total Reimbursable Expenses 
Payments/Credits 
Thank you for the care package! Please don't worry about the balance due. It was a true pleasure! 







Signed Date 274 Curtis Creek Rd., PRIEST RNER, ID 83856 













3695 Elmira Rd 





· Terms Rep 
Amount 
Site Analysis & Tree Assessment Report/ Assessment done on 10/16/2009 675.oo I 




Thank you for allowing us the privilege to serve yon! If yon 
have any questions concerning our service or bi!Iing, please do Sales Tax (6.0%) $0.00 
not hesitate to call. We strive for 100% customer satisfaction. If 
you know of anyone who could use our services, we would 
· Total $675:oo 
appreciate you referring Grace Tree Service. 
Payments/Credits $-675.00 
Bala.nee Due $0.00 
!153 
-I 
,U,,4-ST/v, .1-._.'t""':'-· '------.L-----+------+----1~ 
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HN A. FINNEY 
FINNEY FINNEY & FINNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Phone: (208) 263-7712 
Fax: (208) 263-8211 
ISB No. 5413 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R. MUELLER, 
Plaintiff, 
v. 
CAROLYN HILL, an unmarried 
person; KEVIN M. THOMPSON and 
PHILOMENA KEYS, husband and 
wife; NORTHWEST SHELTER 
SYSTEMS, LLC., a Montana 
corporation; ; JEFFREY T. BUCK 
d/b/a BUCK'S CONSTRUCTION, LLC 
an Idaho limited liability 
company, 
Defendants. 
) Case No. CV-2010-1837 
) 
) DEFENDANTS' MOTION TO 
) RECONSIDER, AMEND OR MAKE 
) ADDITIONAL FINDINGS OR 
) CONCLUSIONS, AMEND JUDGMENT, 
) AND/OR ALTER OR AMEND JUDGMENT 
) AND 
) MOTION TO CLARIFY 
) AND 








COME NOW the Defendants designated CAROLYN HILL, an 
unmarried person; KEVIN M. THOMPSON and PHILOMENA KEYS, husband 
and wife; and NORTHWEST SHELTER SYSTEMS, LLC., a Montana limited 
liability company (not a corporation) now dissolved, by and 
through their attorney JOHN A. FINNEY of FINNEY FINNEY & FINNEY, 
P.A. and in regards to the Memorandum Decision entered June 5, 
2013, move the Court to reconsider pursuant to I.R.C.P 
ll(a) (2) (B), to amend or make additional findings or conclusions 
DEFENDANTS' MOTION TO RECONSIDER, AMEND OR MAKE ADDITIONAL FINDINGS OR 
CONCLUSIONS, AMEND JUDGMENT, AND/OR ALTER OR AMEND JUDGMENT 
AND MOTION TO CLARIFY AND SUPPORTING BRIEF - 1 
955 
pursuant to I.R.C.P. 52(b), to amend the judgment to be entered 
pursuant to I.R.C.P. 59(a), and to alter or amend the judgment to 
be entered pursuant to I.R.C.P. 59(e), and move the Court to 
clarify its decision, and make this brief in support thereof, as 
follows: 
I . FINDINGS OF FACT 
The Defendants seek relief from several findings of fact set 
forth in the Memorandum Decision under section II Findings of 
Fact. The following findings of fact, based upon the testimony 
and evidence at trial, should be amended or added (shown using 
strikethrough deletions and underlined additions) to provide as 
follows: 
4. A couple of years later, in approximately 2000, 
Ray approached Duane and proposed taking his bulldozer and 
knocking down some trees and extending the fence to the end 
of the property line. Duane agreed. Ray proceeded to 
bulldoze an 8 to 10 foot swath from the end of the fence 
south to the end of his property. No fence was ever put in, 
however, except a two strand electric fence several years 
later by Carolyn Hill. Duane was not present when Ray did 
the bulldozer work. Duane testified that he never agreed 
that the swath line would constitute an agreed boundary line 
between the two properties. Duane testified he walked down 
the swath line each year during hunting season. 
*** 
6. In July of 2008, the Menches sold their 20 acre 
parcel to Defendant Philomena Keys (hereafter "Keys 
DEFENDANTS' MOTION TO RECONSIDER, AMEND OR MAKE ADDITIONAL FINDINGS OR 
CONCLUSIONS, AMEND JUDGMENT, AND/OR ALTER OR AMEND JUDGMENT 
AND MOTION TO CLARIFY AND SUPPORTING BRIEF - 2 
property"). Philomena is married to Kevin Thompson. The 
Keys property did not have access from the county road does 
not front on the County Road and access was across the Hill 
Property on existing roads. Carolyn allowed Kevin and 
Philomena to improve the access to the Keys property through 
the Hill property. She allowed them to construct both a 
power line access road and improve an existing a-driveway 
through her property. 
7. A portion of the new existing driveway was built 
improved along the Mueller/Hill boundary line in the 
location of the old fence and swath line. 
8. Kevin began work on the driveway in August of 
2008. Duane observed truckloads of excavation of rock and 
dirt being hauled in and dumped near the property line. He 
became concerned that the rock and dirt were encroaching 
across the boundary line onto his property. He spoke with 
Kevin and expressed his concerns. Kevin agreed to have the 
line surveyed. There were no "No Trespassing" signs posted 
at the time of the road work. Gilbert Bailey surveyed the 
line in the fall of 2008 after the road work and placed some 
T posts along the common boundary line. 
*** 
11. Also in the fall of 2008, both before and after 
the blasting work, Kevin hired Woods Crushing and Hauling to 
perform bulldozer work, which lowered reduced the grade of 
the new road by cutting into the uphill slope and filling 
the downhill slope adding a substantial amount of fill for 
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the road base and increasing the width. The road 
construction resulted in diversion of a substantial amount 
of water runoff onto the Mueller property. 
12. In the spring of 2009, Duane hired Gilbert Bailey 
to perform a second survey. Duane and Bailey placed posts 
and ran a string line along the comm.on Boundary on the 
shoulder of the new road. Duane also posted "No 
Trespassing" signs. Portions of the string line are located 
east of the old fence line marked with electric fence 
insulators and swath line, within the area where 
construction occurred and fill was placed. 
*** 
16. At all times during the road construction work, 
Kevin Thompson was acting on behalf of himself to improve 
the access to the Keys property across the Hill property 
Carolyn Hill, Philomena Keys, and Northwest Shelter Systems, 
17. The new road in 2008 was built upon an existing 
driveway located upon the swath line. 
II. DISCUSSION 
The Defendants seek relief from several of the findings of 
fact and conclusions of law set forth in the Memorandum Decision 
under section III Discussion. The Defendants seek relief from 
the following decisions of the Court: 
A. That the Plaintiff has standing to assert trespass. 
B. That a statutory trespass occurred pursuant to Idaho 
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Code§ 6-202. 
C. That a "substantial amount" of materials were placed 
upon the Mueller property. 
D. That damages for trespass were sufficiently proven. 
E. That the Plaintiff is the prevailing party. 
F. That a statutory award of attorney fees pursuant to 
Idaho Code§ 6-202 is appropriate. 
Under section III. B. the Court, relying upon the findings 
of fact makes the conclusion of law that the Plaintiff Duane 
Mueller had standing to bring the action. The Court reached this 
conclusion without any citation to law, whether statutory or case 
decisions. As set forth below, the exclusive right of possession 
must be wrongfully interfered with. The Plaintiff Mueller did 
not have exclusive right of possession, while his ex-wife allowed 
him time to try to raise enough funds to purchase the property. 
The Plaintiff's ex-wife had the exclusive right of possession, 
not Mr. Mueller. 
Under Section III. D. the Court analyzes trespass pursuant 
to common law and statute. The Court set forth that "[T]respass 
is the 'wrongful interference with the right of exclusive 
possession of real property.'" citing Luce v. Marble, 142 Idaho 
264, 274 (2005) (quoting Moon v. N. Idaho Farmers Ass'n, 140 
Idaho 536, 541 (2004) and citing Idaho Code§ 6-202. The Court 
under Section III. F. cites Weitz v. Green, 148 Idaho 851, 863 
(2010) and under Section III. G. cites Bumgarner v. Bumgarner, 
124 Idaho 629, 639 (Ct. App. 1993) regarding trespass. 
While the Court appears to has substantial evidence to rely 
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pon that in 2008 some amount of fill material was placed across 
the later surveyed line and some amount of rock was blasted 
across the later surveyed line and that water runoff was 
increased, the Court does not have evidence that at that time in 
2008 that these "trespasses" were committed through anything 
other than an innocent mistake as to the boundary. As set forth 
in Weitz v. Green and Bumgarner v. Bumgarner for the statutory 
provisions of Idaho Code§ 6-202 to apply (as to a finding of 
trespass, an award of damages, and an award of attorney fees) the 
act must be willful and intentional and upon property which is 
posted with "No Trespassing" signs. As to the 2008 conduct there 
are no such findings and no evidence to support such findings. 
As such; the Court cannot rely upon Idaho Code§ 6-202 to award 
damages (or attorney fees) for trespass. The Court must rely 
upon common law for trespass and damages. 
For common law trespass, as set forth in Mock v. Potlatch 
Corp., 786 F. Supp. 1545, 1548 (1992) there must include an 
"interfer[ence] with the right of exclusive possession of the 
land." Here, there was no finding by the Court that there was an 
interference with the right of exclusive possession. This lack 
of a finding is supported by the Plaintiff Mueller not owning the 
property and only having some sort of right to use it while he 
was trying to repurchase it. In addition, there was no showing 
that the undetermined amount of material added to the slope of 
the existing driveway interfered in anyway with any use of the 
property by the Plaintiff Mueller. The Plaintiff Mueller 
testified that that area of the property was held for timber 
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roduction and would harvest it in the future. 
Also, there is no evidence that the amount of material 
involved is "substantial." The Court has insufficient evidence 
to make such a finding. The evidence shows that the insulators 
on the trees are at the same height as before the 2008 road work. 
The Plaintiff Mueller's assertions of substantial amounts of fill 
is not supported by any quantitative measurement or reliable 
opinion. Also, since the Court relied upon the Plaintiff's tree 
expert in some regard, only one tree was shown to have died, 
which was not even tied to the road. This also does not support 
a finding of a "substantial" amount of fill. The finding of a 
"substantial" amount of fill is not supported by substantial 
evidence. There is still a driveway with a fill slope. There 
was no evidence of any material change in the degree of the fill 
slope or the amount of materials in the fill slope. The 
testimony was that the materials were added on top of the 
existing driveway. 
In 2011, while there were "No Trespassing" signs in place 
and work was done across the surveyed line, there is no evidence 
that the work in 2011 resulted in any additional material being 
placed beyond the survey line. The evidence at trial was that 
the 2011 work removed material from across the survey line up to 
the electric fencing insulators to return the property to its 
pre-2008 condition. It is contrary to logic for the Plaintiff to 
seek damages for the removal of materials complained of by the 
Plaintiff. The Plaintiff can't be allowed to sue to remove 
materials and then put up no trespassing signs to prevent the 
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em.oval. The Court did not appear to award any dam.ages for the 
2011 rem.oval of materials. 
The damages awarded by the Court are not supported by any 
substantial evidence or credible testimony. The basis for the 
award was the testimony of an excavation contractor that could 
only offer guesses as to his estimate for various work. The 
contractor did not perform any quantitative analysis of the 
amount of materials he would purport to remove or for the area of 
seeding. The Plaintiff Mueller did not have the contractor 
actually performed any work to remove any fill in the 5 years 
since it happened. Also, there was no explanation for the need 
or basis to remove one tree or the guess of the cost to do so. 
The amounts awarded by the Court as damages fall wholly within 
the realm of speculation. 
awarding dam.ages. 
Speculation cannot be a basis for 
The Plaintiff Mueller at this juncture in the case, has only 
been awarded less than one fifth of what he sought in damages. 
The Plaintiff Mueller pursued removing the road from its location 
upon the Hill property to a location further upon the Hill 
property. There is no basis in law or fact for such a claim. He 
also sought injunctive relief to prevent any use of the road 
located upon the Hill property. There was no basis in law or 
fact for such relief. 
The Plaintiff Mueller in his Second Amended Complaint sought 
to recover against these Defendants at trial upon claims of 
Trespass for a) encroachment by the road onto the Mueller 
property, b) dam.age to trees (timber) from fill material, c) 
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and later damaging hay equipment, and d) a change in runoff 
(and/or erosion); upon claims of Negligence for causing trespass 
as set forth above; upon claims of Ejectment for the road and 
materials; and for claims for Punitive Damages for the road work 
in October, 2011. The Defendants defended against theses claims. 
The Plaintiff Mueller, while so far being awarded damages for 
trespass, when considering all the claims and all the relief is 
not "the" prevailing party. The Defendant Thompson removed the 
fill placed between the later survey line and fence line which 
was the edge of the old swath line that was used as a driveway. 
The Defendant Thompson also added cap rock and drainage features 
to address the run off concerns. Any recovery for any remaining 
additional "fill" on the pre-existing fill slope is immaterial, 
particularly given that the trees have not died off and the only 
dead trees could not be actually be tied to the road work (one 
was dead before the road work and the other succumbed to a bug 
infestation with the top blown out by wind). The Plaintiff 
Mueller was extremely overreaching in his claims in this action, 
which prevented any reasonable settlement and which greatly 
inflated the cost and expense of the matter. 
As the Court found and concluded that trespass occurred at 
common law and not with the requisite willfulness and intention 
in the face of the required no trespassing signs, there is no 
basis for an award of attorney fees pursuant to Idaho Code§ 6-
202. The findings and conclusions were that the trespass was not 
willful and intentional. As such, the Court cannot rely upon 
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daho Code§ 6-202 to award attorney fees as costs pursuant to 
the statute and the cases cited. 
III. CLARIFICATION 
The Memorandum Decision in the conclusion indicates that 
"judgment shall be awarded in favor of the Plaintiff Duane 
Mueller in the amount of $23,500.00, plus reasonable attorney's 
fees and costs." The decision fails to analyze or identify 
against what party(ies) the judgment is to be entered against. 
The evidence does not support an award whatsoever against Carolyn 
Hill in any manner. She merely owns the servient estate upon 
which the easement in favor of the dominant estate is located. 
She was not involved in any of the road work whatsoever. Also, 
there was no evidence of any conduct of Philomena Keys or the 
dissolved Montana entity. If an award is to be made, it should 
only be against Kevin Thompson. 
DATED this __ ._ day of June, 2013. 
JOHN A. FINNEY 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foregoing was served by fax, this_._,_ day of June, 2013, and was 
addressed as follows: 
D. Toby McLaughlin 
Berg & McLaughlin, Chtd. 
Attorneys at Law 
414 Church Street, Suite 203 
Sandpoint, Idaho 83864 
VIA FAX ONLY: 263-7557 
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120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Phone: (208) 263-7712 
Fax: (208) 263-8211 
ISB No. 5413 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R. MUELLER, 
Plaintiff, 
v. 
CAROLYN HILL, an unmarried 
person; KEVIN M. THOMPSON and 
PHILOMENA KEYS, husband and 
wife; NORTHWEST SHELTER 
SYSTEMS, LLC., a Montana 
corporation; ; JEFFREY T. BUCK 
d/b/a BUCK'S CONSTRUCTION, LLC 
an Idaho limited liability 
company, 
Defendants. 
) Case No. CV-2010-1837 
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) ATTORNEY FEES AND COSTS AND 














COME NOW the Defendants designated CAROLYN HILL, an 
unmarried person; KEVIN M. THOMPSON and PHILOMENA KEYS, husband 
and wife; and NORTHWEST SHELTER SYSTEMS, LLC., a Montana limited 
liability company (not a corporation) now dissolved, by and 
through their attorney JOHN A. FINNEY of FINNEY FINNEY & FINNEY, 
P.A. and as an initial objection to the Plaintiff's Memorandum of 
Attorney Fees And Costs and as an initial motion to disallow, and 
in furtherance of the Defendants' Motion To Reconsider, .Amend Or 
Make Additional Findings Or Conclusions, .Amend Judgment, And/Or 
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Alter Or Amend Judgment And Motion To Clarify, filed June 19, 
2013, submit as follows: 
1. Judgment has not yet been entered by the Court. The 
Court's Memorandum Decision is subject to the Defendants' Motion 
To Reconsider, Amend Or Make Additional Findings Or Conclusions, 
Amend Judgment, And/Or Alter Or Am.end Judgment And Motion To 
Clarify, filed June 19, 2013. 
2. The Plaintiff does not set forth any basis, authority, 
or argument which would support an award of attorney fees. 
3. The Defendants object to certain items of costs sought 
as follows: 
a. Costs of Preparing Exhibits sought of $500.00 as a 
matter of right. Per I.R.C.P. 54(d) (1) (C) (6) costs of 
preparing exhibits must as a matter of first instance must 
be in a reasonable sum. Also the production of the exhibit 
itself is the cost, not the description of 18 hours of staff 
time purportedly spent. Further the exhibit must be 
admitted in evidence at trial. Here, the Plaintiff asserts 
$1,029.54 in costs of producing, consisting of $50.00 per 
hour for 18 hours, oversized copies of $9.54, and $120.00 
for binders. Binders are less than $10 each. The purported 
cost quoted is not reasonable. As a conservative estimate, 
less than half of the prepared exhibits were even mentioned 
in the trial, with less offered, and less admitted. The 
amount sought is not reasonable. A reasonable sum would be 
$100.00. 
b. Expert witness fees for Grace Tree Service. The 
Plaintiff seeks the sum of $1,395.00 for a witness that did 
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not testify and that at the last minute was purportedly 
unavailable. Judge Verby declined to award such costs for 
the rescheduling of the trial. The Plaintiff sought to 
postpone the trial due to the road work. At trial there 
were no damages proven or awarded for the removal work 
performed. An award of such sum as a discretionary cost is 
not appropriate. 
c. Mediator's fees. The Plaintiff seeks mediator's 
fees of $625.00. First, offers at mediation are not 
admissible as evidence and should not be considered as a 
basis to award costs. Second, the Plaintiff's best offer at 
mediation was approximately $170,000.00. It is immaterial 
whether the Plaintiff thought the Defendants' offers were in 
good faith or participated in good faith. The parties never 
met together during the mediation, so there is no basis to 
offer a description of the Defendants conduct. Third, at 
mediation, the Plaintiff agreed that adding the rock blaster 
Buck as a party was necessary and appropriate, and the 
mediation was terminated for that date to allow the addition 
of Buck as a party. After the rock blaster was added no 
further mediation was held. An award of such a sum as a 
discretionary cost is not appropriate. 
4. The Defendants object to items of attorney fees sought 
as follows: 
a. For April 20, 2011 the Plaintiff seeks attorney 
fees for two attorneys to attend mediation. Such a 
duplication of efforts was not necessary and not 
appropriate. 
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b. For April 21 & 22, 2011 the Plaintiff seeks 
attorney fees for amending the complaint to add Buck as well 
as serving Buck for May 13, 2011 & July 6, 2011. Buck 
negotiations, discovery, and settlement are included in the 
fees sought on July 12, 15, August 4, 24, September 20, 26, 
30, October 3, 4, 13, 24, 25, 27, 28, November 1, 3, 16, 23, 
December 29, 2011, May 31, June 1, 4, 5, 6, 19, 20, 21, July 
31, August 1, September 26, October 29, November 2, 9, 
December 5, 11, 19, 2012. Such attorney fees against 
Thompson are not appropriate. 
c. For the preliminary injunction which was denied, 
the entries appear to be on May 19, 23, 31, June 3, 16, 27, 
July 8, 11, 15, 18, 19, 20, 28, 2011. 
d. The June 15, 2011 entry appears to apply to a 
divorce or child support case, not this case. 
e. Criminal case defense for a non-party appears to 
be for the entries on July 12, 15, 18, 29, August 25, 26, 
30, September 9, 26, 
e. The Plaintiff seeks attorney fees for his attorney 
writing letters for unpaid bills and possible withdrawal on 
March 28, April 3, 2012. 
f. The Plaintiff seek attorney fees for dismissing a 
claim on June 14, July 5, 9, 2012 
g. The Plaintiff fails to give credit for the awarded 
attorney fees and costs paid by these defendants on the 
motion to compel discovery responses of $1,216.00. It is 
difficult to compare the amounts submitted for the award to 
the amounts in this memorandum.. There may be discrepancies. 
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In addition the entries for January 4 and 7, 2013 could have 
been avoided with a preliminary phone call because the funds 
were sent to the old office address. 
h. Paralegal time at trial is duplicative for entries 
March 25, 26, 27, 2013. 
Prior to trial the Plaintiff sought upwards of $170,000.00 
and at a trial sought over $125,000.00 including claims that a 
road located not on his property must be moved, with an award to 
date of less than $25,000.00 in damages. The amount of attorney 
fees sought is not reasonable. 
DATED this day of June, 2013. 
JOHN A. FINNEY 
Attorney for Defendants 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foregoing was served by fax, this-"'----- day of June, 2013, and was 
addressed as follows: 
D. Toby McLaughlin 
Berg & McLaughlin, Chtd. 
Attorneys at Law 
414 Church Street, Suite 203 
Sandpoint, Idaho 83864 
VIA FAX ONLY: 263-7557 


























BERG & MCLAUGHLIN, CHTD. 
Toby McLaughlin, ISBN. 7405 
414 Church Street, Ste. 203 
Sandpoint, Id~ho 83864 
Tel: (208)263-4748 
Fax: (208)263-7557 
Attorneys for Plaintiff 
IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R. MUELLER, 
Plaintiff, 
vs. 
CAROL~ HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHWtST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 




PLAINTIFF'S RESPONSE TO 
DEFENDANTS' OBJECTION TO 
ATTORNEY FEES AND COSTS 
M-il MOTION TO DISALLOW 
COMES NOW Plaintiff Duane Mueller, through counsel of record Toby McLaughlin o 
the law firm Berg & McLaughlin, Chtd., and submits this response to the Defendants' Objectio 
to Attorneys Fees and Costs and Motion to Disallow. The Plaintiff concedes that some of th 
billing entries should be removed, as set forth below, but contends that nearly all of the fees an 
costs are legitimate expenses incurred by the Plaintiff herein and should be included in the awar 
of costs and fees. 





























The Plaintiff has requested an award of costs in the amount of $5,304.40. 
Defendants take issue with some of the entries included in these costs, including the preparatio 
of exhibits, expert witness fees, and mediator's fees. 
1. Exhibits 
As evidenced by the Affidavit of Toby McLaughlin, the Plaintiff incurred costs o 
$1,028.54 in the preparation of trial exhibits. The Plaintiff is seeking only an award of $500 o 
these expenses, which is authorized under IRCP 54(d)(l)(C)(6). 
2. Expert witness fees 
The Defendants also take issue with the Plaintiff's submission of the fees for Ti 
Kastning of Grace Tree Service in the amount of $1,395.00. These costs, which are evidence 
by invoices attached to the Affidavit of Duane }dueller, were incurred in anticipation of utilizin 
Mr. Kastning as an expert arborist at trial. Mr. Kastning was disclosed as Plaintiffs expe 
\Vitness in Mr. Mueller's first expert witness disclosure, filed herein on September 9, 201 L an 
his expert report was provided to the Defendants. Mr. Kastning was prepared to testify at the tria 
originally scheduled for October 31, 2011. 
A mere three weeks before trial, however, the Defendants unilaterally decided to hav 
Woods Crushing and Hauling come in, remove the surveyed boundary line markers between th 
Mueller and Hill properties, and perform additional excavation work on Mr. Mueller's property. 
These actions required Mueller to seek a continuance of the trial date, as his experts' report 


























were based upon the condition of the land prior to the additional excavation work. A new surve 
was also required to be done prior to trial to mark the boundary line. 
The Defendants assert that "Judge Verby declined to award such costs for th 
rescheduling of the trial." (D's Obj. to Att. Fees and Costs, p. 3). This is untrue. Judge Verb 
did not deny these fees; rather, he deferred ruling until after trial, as is evidenced by the Court' 
Order entered on January 19, 2012, which states, "The issue of the cost of the Plaintiffs expe 
witnesses is hereby reserved." (See Order, filed herein on January 19, 2012, ,i 2). 
Had the Defendants not engaged in unauthorized self-help activities three weeks prior t 
the scheduled trial date, the Defendants would not have been required to retain the services o 
Chris Boza to replace those of Tim Kastning at trial, as Mr. Kastning would have been available. 
As it turned out, Mr. Kastning was unavailable for the rescheduled trial date, thereby requirin 
the Plaintiff to obtain a replacement expert arborist - Chris Boza, who testified at trial. Mr. Boz 
utilized the report of Mr. Kastning in the preparation of his expert opinion. Thus, Mr. Muelle 
has demonstrated that Mr. Kastning's fees were necessary and exceptional costs that wer 
reasonably incurred, and should in the interest of justice be assessed against the Defendants. 
(IRCP 54(d)(l)(d)). 
3. Mediator's fees. 
The Defendants also object to an award of costs for the mediator's fees of $625.00. 
support of these fees, the Defendants submitted the affidavit of Duane Mueller, in which h 
confirms that the Defendant's did not act in good faith, and only offered $2,000 to settle the case. 
The Defendants take issue with this statement, but did not offer any evidence in suppo 
of their assertions. Thus, they have failed to dispute any of Mr. Mueller's assertions, which th 
Court must treat as undisputed facts. Thus, an award of these fees is appropriate. 


























B. Attorney's Fees 
The Plaintiff has submitted a request for $59,251.50 in attorney's fees. The Defendants tak 
issue with some of these fees. 
1. Attorneys Fees Incurred During :Mediation 
The Plaintiff concedes that the inclusion of fees for two attorneys at mediation was no 
necessary, and that the request for fees should be reduced by $540 for Katie Murdock's time. 
2. Fees Related to Claims Against Buck 
The Defendants also dispute their liability for any fees related to the addition of claim 
against Defendant Buck, and the settlement of those claims. These fees, however, 
appropriately included. 
The Court found that the Defendants are to be held liable for the actions of Defendan 
Buck in causing damages to the Plaintiff from blasting work. (Mem. Dec., pp. 7-8). In fact, th 
Plaintiffs settlement of the claims against Buck benefitted the Defendants, in that it reduced th 
amount of the Judgment by $5,000.00. (Id.). Thus, the fees should be included in the award. 
3. Fees re: Preliminary Injunction 
The Defendants request that the Court not include in the mvard any fees that wer 
incurred in relation to the Plaintiffs motion for a preliminary injunction. The motion, however 
was brought in a good faith attempt to mitigate the continuing trespass that was occurring fro 
the sloughing of dirt and the diversion of water onto the Mueller property from the newl., 
constructed road. Simply because the Court chose not to grant the motion is not a basis to den 
the award off ees. 



























The Defendants present no authority in support of its apparent argument that in an awar 
of attorneys fees, the Court is to deny any fees incurred for an unsuccessful motion made in th 
midst of the litigation. This, in fact, is contrary to Idaho law. 
[U]nder modem pleading practice, the plaintiff may advance 
alternative theories relating to an alleged set of facts. Associates 
Northwest, Inc. v. Beets, supra. The trial court should not 
narrowly view each theory as an island of unique facts. Such 
restrictive characterization of theories misconstrues the practice of 
advancing multiple theories, which may only represent different 
ways to obtain one specific recovery-a single claim. Clearly, 
several theories may draw upon a common nucleus of facts 
which give rise to a single claim. 
* * * 
We find that the trial judge improperly viewed the central "claim" 
of the Nalens by narrowly splitting it into prevailing and 
nonprevailing "theories." We hold that when attorney fees are 
allowed under LR.C.P. 54(e)(l), either by statute or contract, the 
amount should not be calculated based upon individual 
prevailing "theories." Rather, the amount should be determined by 
appropriate application of the Rule 54(e)(3) factors. Here, LC. § 
48-608(3) mandates an award of reasonable attorney fees to the 
prevailing plaintiff. Thus, fees are allowable under Rule 54( e )(1 ). 
The amount is determined by resorting to Rule 54(e)(3) and is not 
to be affected by the ratio of prevailing "theories" to nonprevailing 
"theories.'° 
Nalen v. Jenkins, 113 Idaho 79, 81-82, 741 P.2d 366 (Ct. App., 1987) (emphasis added). 
The Plaintiff is entitled to the fees he incurred in prevailing in this litigation, includin 
the fees incurred in the Plaintiffs attempt to obtain a preliminary injunction. 
4. Fees for Transcribing Custody Order 
The Plaintiffs concede that the entry of $110.00 for the transcription of a custody an 
support order was billed to the wrong client, and the Plaintiffs request for fees must be reduce 
by this amount. 



























5. Fees Incurred in Defending Criminal Case. 
At trial, the Plaintiff testified that he and his live-in partner, Sandy Curtis, were 
criminally charged without any basis, with trespassing upon the Ms. Hill's property. These 
charges were dismissed. 
The Plaintiff concedes that some of the fees incurred in obtaining the dismissal were 
included in the Plaintiffs request for fees. These fees, which should be removed, include the 
following: 
Date Hours ~ Fees DescriQtion 
Exchanged emails with Sandy Curtis re: trespass 
charge. Instruct paralegal to prepare notice of 
appearance and not guilty plea. Received call from 
~2/2011 0.4 DTM $ 80.00 Joe Jarzabeck re: Jeff Buck. Dictate letter to client. 
Try to obtain case number from Clerk and assigned 
Jul 15/2011 0.7 Paralegal $ 70.00 prosecutor. Draft Notice of Appearances. 
Jul 29/2011 0.5 KLM $ 67.50 Draft discovery requests in criminal trespass matter. 
Jul 29/2011 0.3 Paralegal $ 15.00 Notice of Service delivered to clerk's office for filing 
Receive and review criminal trespass discovery from 
prosecutor. Email to clients. Draft subpoena duces 
tecum to Bonner County. Begin drafting expert 
Aug 25/2011 1.1 KLM $148.50 witness disclosure. 
Received voicemail from prosecutor. Call to 
prosecutor - she has already left for court. Attend pre-
Aug 26/2011 0.9 DTM $180.00 trial hearing. 
Draft letter to attorney Fenton requesting dismissal of 
Aug 30/2011 1 KLM $135.00 criminal charges. 
Sep 9/2011 0.2 DTM $ 40.00 Review and revise letter to prosecutor. 
Received call from prosecutor re: dropping criminal 
charges against Mueller and Curtis. Email to attorney 
Sep 26/2011 0.1 DTM $ 20.00 Murdock. 
Phone call to client regarding dismissal of criminal 
charges, insurance settlement. Draft motion to 
Sep 26/2011 0.5 KLM s 67.50 continue trial. 
$ 823.50 
The Defendants also included in their objection, fees incurred on July 18, 2013, whicb 
consisted of 1.75 hours for Katie Murdock at $135 per hour for a total of $175.50 for the 
following: "Prepare for hearing. Respond to client email regarding hearing." These fees are 
























unrelated to the criminal case. Rather, they were incurred in Ms. Murdock's preparation for the 
preliminary injunction hearing, which took place two days later, on July 20, 2011. 
6. Fees Incurred re: Billing Issues. 
The Plaintiff concedes that the following charges should not be charged to the 
Defendants: 
Date Hours Atty 
Apr 3/2012 0.7 MU 
Apr 3/2012 0.5 DTM 
7. Fees for Dismissal of Claim 
Fees Description 
Draft motion to withdraw. Draft cover 
letter. Draft notice of substitution. Draft 
affidavit in support of motion to 
$94.50 withdraw. 
$100.00 Meeting with client. 
$194.50 
As with the fees incurred for the Motion for a Temporary Order, the Defendant attempt~ 
to parse motions and claims by asking the Court to deny fees incurred in the dismissal of a claim 
by the Plaintiff in June and July, 2012. These fees were incurred as part of the litigation, anc 
should be included in the award to the Plaintiff as the prevailing party. 
8. Fees for Motion to Compel 
The Defendants did pay to the Plaintiffs $1,216.00 per the Court's Order for Payment oj 
Fees, entered herein on December 3, 2012. Therefore, this amount should be credited to the 
Defendants. The fees incurred on January 4 and 7, however, must be included, as it is no fault oj 
the Plaintiffs that the Defendants failed to pay the amounts due on the deadline set forth in the 
Court Order, thereby requiring the Plaintiff to file its Motion for Sanctions. 
9. Paralegal Trial Entries 
The Defendants also claim, without explanation, that "paralegal time at trial is duplicative 
for March 25, 26, 27, 2013." (D's Obj, p. 5). This unsupported assertion is without merit 
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Stephanie Allen, Paralegal provided necessary assistance and support at trial, and kept 
transcript of the trial proceedings and testimony which was utilized in the Plaintiffs post tria 
briefing and motions. These fees, therefore, were not duplicative, and should be included in th 
award. 
II. CONCLUSION. 
The Plaintiff concedes that the following fees should be reduced from the award of fees an 
costs being sought: 
Mediation Attorneys Fees $540.00 
Fees incurred in criminal defense $823.50 
Fees incurred re: billing issues $194.50 
Fees paid by Defendants per Court Order s1,216.oo 
$2,774.00 
Thus, the fees bei..ng requested by the Plaintiff are hereby reduced from $59251.50, t 
$56,477.50. The Plaintiffs request for costs in the amount of$5,304.40 remains unchanged. Fo 
the reasons set forth above, the Plaintiff requests an award of fees and costs in these amounts, fo 
a total award of $61,781.90. 
DA TED this 29th day of July, 2013. 
BERG & McLAUGHLIN, CHTD. 
McLaughlin 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 
2 
3 On thisa~ day of July, 2013, I caused copies of the foregoing document to be served 
4 by the following methods on the parties listed below as follows, which is the last known address 





















Finney, Finney & Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83864 
_ By Hand Delivery 
_ By U.S. Mail 
_ By Overnight Mail 
~By Facsimile Transmission 
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BERG & MCLAUGHLIN, CHTD. 
1 Toby McLaughlin, ISBN. 7405 
2 414 Church Street, Ste. 203 
Sa.11dpoint, Idaho 83864 
3 Tel: (208)263-4748 
Fax: (208)263-7557 






IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 















DUANE R. MUELLER, 
Plaintiff, 
vs. 
CAROLYN HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHWtST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 




PLAINTIFF'S RESPONSE TO 
MOTION TO RECONSIDER, 
AMEND OR MAKE ADDITIONAL 
FINDINGS OR CONCLUSIONS, 
1.\. .. \1:END JUDGMENT, AND/OR 
ALTER OR AMEND JUDGMENT 
AND MOTION TO CLARIFY 
Plaintiff Duane Mueller, through counsel of record Toby McLaughlin of the law fi 
Berg & McLaughlin, Chtd., submits this response to the Defendants' Motion to Reconsider an 
for other relief. For the reasons set forth herein, the Defendants 'Motion should be denied in it 
entirety. 
I. ARGUMENT. 
A. The Court's Findings of Fact and Conclusions of Law Should Remain Unchanged. 
24 The Defendants invite the Court to revise its findings of fact and conclusions of law, i 
25 order to bolster the Defendants' claims. The Court should not do so. 


























1. The Plaintiff has Standing 
The Defendant initially challenges the Court's finding that Duane Mueller has standing t 
bring this action. Rather than provide any new facts or evidence, or even any authority i 
support of their position, the Defendants merely argue that the Court made an incorrect decisio 
with regard to standing. The Court, however, need not consider a motion for reconsideratio 
which is based merely on a rearguing of the facts already presented. According to the Idah 
Supreme Court in Coeur d'Alene Mining Co. v. First Nat. Bank ofN Idaho, 118 Idaho 812, 823 
800 P.2d 1026, 1037 (1990): 
A rehearing or reconsideration in the trial court usually involves 
new or additional facts, and a more comprehensive presentation of 
both law and fact. Indeed, the chief virtue of a reconsideration is to 
obtain a full and complete presentation of all available facts, so 
that the truth may be ascertained, and justice done, as nearly as 
maybe. 
In their Motion for Reconsideration, the Defendants present precisely the same argument 
they presented in their pre-trial briefing (See D's Trial Brief p . 12), and in their post-tria 
briefing (see D 's Closing Argument, p. 13-14). The Defendants point to no new facts o 
evidence. They do not present any new legal theory. They simply repeat the same argument tha 
they have asserted in the past, with, yet again, no citation to any authority in support of thei 
position. Trotter v. Bank of New York Mellon, 152 Idaho 842, 848, 275 P.3d 857, 863 (2012 
(Arguments made in passing and not supported by citations to authority cannot be considered b., 
the Court.) The Court has now carefully considered this argument on two occasions, and h 
recognized that it is without merit. It need not do so again. 
Several decisions of the Idaho appellate court have held that Rule 11 (a)(2)(B) motion 
were properly denied in the absence of additional evidence that would provide a basis upo 
which to reconsider the prior decision. In Rocky Mountain Power v. Jensen, 154 Idaho 549, 30 



























P.3d 1037 (2012), the Idaho Supreme Court confirmed that it is within the discretion of the Tri 
Court to deny a motion for reconsideration where the moving party presents no new facts t 
support its claim or fails to point to evidence on the records which the Court did not previousl 
consider. In so holding, the Supreme Court stated: 
The district court expressly recognized the discretionary nature of 
its decision. Also, the district court acted consistently with the 
applicable legal standard and exercised reason when it denied the 
motion [for reconsideration under Rule ll(a)(2)(B)] on the 
grounds that the Jensens did not provide new facts to support its 
claim and failed to direct the court to evidence in the record that 
would create a genuine issue of material fact. 
Id.; see also Blackmore v. Re/Max Tri-Cities, LLC, 149 Idaho 558, 563, 237 P.3d 655, 66 
(2010) ("The court acted consistently with the applicable legal standard and exercised reaso 
when it denied the motion on the grounds that the Blackmores did not provide new facts t 
support their claim and failed to direct the court to evidence in the record that would create 
genuine issue of fact.") 
The case of Devil Creek Ranch. Inc. v. Cedar l11esa Reservoir & Canal Co .. 
202, 879 P.2d 1135 (1994), is also instructive. Devil Creek Ranch, Inc. involved a dispute 
water rights claim. In a previous appeal, the Idaho Supreme Court had vacated a summar., 
judgment in favor of the defendants. On remand, the plaintiff requested summary judgment 
arguing that the disposition in the appeal represented a full vindication of its claimed wate 
rights. The district court disagreed and denied a subsequent motion for reconsideration unde 
I.R.C.P. l l(a)(2)(B). The Supreme Court determined that the district court had correctly denie 
the motion for reconsideration, saying: 
A party filing a motion to reconsider pursuant to Rule ll(a)(2)(B) 
carries the burden of bringing to the trial court's attention the new 
facts. Id.; see also Idaho First Nat'! Bank v. David Steed & Assoc., 
121 Idaho 356, 361, 825 P.2d 79, 84 (1992) (trial court should 
have considered affidavit and exhibit submitted by party in support 


























of Rule 11 (a)(2)(B) motion). The district court, therefore, had no 
basis on which to grant Devil Creek Ranch's motion for 
reconsideration, and the denial of the motion is affirmed. 
Devil Creek Ranch Inc. v. Cedar Mesa Reservoir & Canal Co., 126 Idaho at 206. 
While Johnson v. Lambros, 143 Idaho 468, 473, 147 P.3d 100, 105 (Ct. App. 2006 
establishes that new evidence is not a requirement for the Court to reconsider its prior decisio 
pursuant to Rule ll(a)(2)(B), the Court nevertheless has the authority to deny such a motio 
where the movant merely recites the same arguments it has previously presented. The Plaintiff: 
respectfully request that the Court do so here. 
The unrebutted testimony at trial proved that Mr. Mueller had an equitable ownershi 
interest in the property during the year in which he was not on title, and therefore has standing t 
bring a claim for any damages iILflicted upon the property during that time period. Rush v. 
Anestos, 104 Idaho 630, 634, 661 P.2d 1229, 1233 (1983) ("An equitable conversion takes plac 
when parties enter into a binding contract for the purchase and sale of realty. The purchaser i 
deemed the equitable owner thereof, and the seller is the owner of the purchase price."). 
Court's finding that Plaintiff Mueller has standing should not be disturbed. 
2. Damages for Trespass 
The Defendant next asserts that the Plaintiff is required to prove that the trespass by th 
Defendants was vvi.llful and malicious in order to be entitled to an award of damages. Thi 
argument misconstrues the law in Idaho, and wholly mischaracterizes the Wietz v. 
Bumgarner v. Bumgarner decisions. 
Plaintiff Mueller is entitled to an award of damages due to the Defendants' trespass 
regardless of whether it was willful or intentional. However, Mueller would be entitled to 
award of treble damages only if the Court were to find that the trespass was willful an 

























intentional. Bumgarner v. Bumgarner, 124 Idaho 629, 639, 862 P.2d 321, 331 (Ct. App. 1993 
("[W]ere the defendant vvrongfully enters upon the plaintiffs property or cuts his trees, but th 
I 
defendant's trespass is neither willful or intentional, the plaintiff is entitled to recover his actua 
damages at common law, but he is not entitled to have those damages trebled."). 
The Defendant's reliance on ~Mock v. Potlatch, Cmp., 786 F. Supp. 1545 (1992), i 
misplaced. Mock is a federal decision regarding whether noise created by a nearby Potlatch plan 
can constitute a trespass. As to the question of whether the invasion of a tangible object c 
form the basis of a trespass claim, as opposed to sound, smoke, or some other intangible object 
the Mock Court had this to say: 
Historically, an invasion must constitute an interference with 
possession in order to be actionable as a trespass. This requirement 
still persists today, and forms the basis of the distinction between 
the tort of trespass and the tort of private nuisance. The tort of 
trespass applies to -wrongful interference with the right of exclusive 
possession of real property, while the tort of private nuisance 
applies to wrongful interference with the use and enjoyment of real 
property. 
Generally, an interference with the exclusive right of 
possession involves an entry onto the land. An entry may take 
the form of the defendant personally intruding on the land, 
causing another to intrude upon the land, or causing some 
tangible thing to intrude upon the land. See Restatement 
(Second) ofTorts § 158(a) (1965). 
In the instant case, the evidence at trial demonstrated that the Defendants committed al 
three of the forms of trespass cited by the Mock Court: (1) personally intruding on Mueller' 
land; (2) causing another to intrude upon the land - Woods Crushing and Hauling; and (3 
causing some tangible thing to intrude upon the land -rocks, dirt, and water. Therefore, the Moc 
decision supports the Plaintiffs claims, not the Defendants. The award of damages, is, therefore 
justified. 


























The Defendants also assert that there was insufficient evidence that there was substantia 
material placed upon the Plaintiffs road, and that the evidence of damages was, in th 
Defendants' view, insufficient. The Defendants point to no new evidence or legal authority. 
Rather, they simply repeat the same argument that they have asserted in the past. The Court ha 
already considered and rejected exactly these arguments. 
The Court's decision in this regard is based upon substantial and competent evidence. 
is undisputed that the Defendants had the road widened resulting in a substantial amount of fil 
being moved onto Mr. Mueller's side of the surveyed property line. Defendant Thompso 
admits to having hired Woods Crushing and Hauling to widen the road. Both Defendant Kevi 
Thompson and Woods Crushing' s employee George Thompson, testified that the expansion o 
the road required both digging into the hillside with an excavator, and the blasting of the hillside. 
The Woods invoices (P's Ex. 27A & 26B) confirm that none of this material was trucked fro 
the site. The Court heard the testimony of the witnesses, and saw the pictures which clearl) 
showed vast amounts of dirt, rock, and water which were placed on the Mueller property as 
consequence of the Defendants' activities. The Court considered the testimony of the Plaintiff 
experts, including an excavator with over thirty years experience, who testified as to the costs o 
removing the remaining material in order to restore the Mueller property to the condition i 
which it was in prior to the trespass. The Court even performed a site inspection to see for itsel 
the evidence of fill, rocks, and water that remain to this day upon the Mueller property. Th 
Court's decision is sound, and should not be disturbed. 
3. Attorney's Fees 
The Defendants challenge the Court's award of legal costs and attorneys fees on tw 
grounds. First, the Defendants claim that because the Court found that the initial trespass wa 



























not willful or intentional, there is no basis for an award of fees and costs under Idaho Code § 6 
202. Second, the Defendants claim that the Plaintiff is not the prevailing party. Both argument 
are without merit. 
a. The Plaintiff is Entitled to an Award of Fees Pursuant to Idaho Code 6 
202. 
First, the elements of vvillful and intentional only apply to an award of treble damages 
not to the right to attorneys fees. It is, after all, the punitive nature of the treble damages tha 
requires a finding of willful and intentional. The right to costs and fees, on the other hand, is no 
punitive, but makes the victim whole where he is required to seek legal redress in the face of 
proven trespass. Thus, Mr. Mueller is entitled to an award of fees and costs where he proves tha 
the Defendants entered upon his land without his permission, and entry is defined as "going upo 
or over real property, either in person or by causing any object, substance or force to go upon o 
over real property." Idaho Code§ 6-202A. 
Even if the Court were to find that an award of fees and costs pursuant to Idaho Code § 6 
202 requires a finding that the trespass was willful and intentional, the facts of this case, a 
established at trial, proves that this was the case. Plaintiff Mueller testified that he contacte 
Defendant Thompson when the roadwork first began in the Spring of 2008, and explained tha 
dirt, rocks and water were being placed upon his property. At that point, Mr. Thompson agree 
to obtain a survey, but did not bother to do so until the fall. In the intermediate time, h 
continued to have work done on the road, and continued to have rocks blasted into Mr. Mueller' 
trees and onto his property. Defendants continued to do this even though Gene Weathers, th 
neighbor to the East of th.e Hill property, informed them that these exact activities were causin 
materials to trespass upon his property. Thus, the Defendants were well aware that the roa 
construction activities were causing materials to be placed upon their neighbors' properties, bu 


























chose to move forward regardless. As explained by the Idaho Supreme Court, "parties wh 
attempt to solve a property dispute through their own forceful action do so at their own peril.' 
Weitz v. Green, 148 Idaho 851,864,230 P.3d 743, 756 (2010) 
After the survey was obtained, the Defendants continued to trespass on several occasions. 
They admitted having the road covered with gravel, some of which went over the hillside, and t 
have spread seed onto Mueller's property. Later, after acknowledging that they were aware o 
Mueller's no trespassing signs, the Defendants instructed Woods Crushing and Hauling t 
remove the signs and enter the Plaintiff's property, dig up his land, install silt fencing and ha 
rounds on Mueller's property, and additional seed. The Defendants then failed to maintain th 
silt fencing, so that to this day there sits upon the Mueller property fallen down silt fencing 
moldy hay rounds, numerous rocks of various sizes, and a substantial amou.rit of fill materia 
around Mueller's trees. The Court observed these during the site visit. The Defendants canno 
reasonably contend that these intrusions were neither willful nor intentional, and they admitted a 
trial that they neither sought nor obtained the Plaintiff permission prior to removing his n 
trespassing signs and entering upon his property. To this end, the Plaintiff respectfully move 
the Court to reconsider its finding and conclude that the trespass was willful and intentional. 
The Defendants argue that the "Plaintiff can't be allowed to sue to remove materials, an 
then put up no trespassing signs to prevent the removal." (D's 111.ot. to Reconsider, p. 7-8). That 
however, is not what occurred. The Defendants only requested permission to remove material 
through a letter from their attorney dated August 2, 2011, three years from the initial trespass 
and more than a year after the Plaintiff filed suit. (P's Trial Exh. 70). Mr. Mueller did not den 
the Defendants' request, but instead, asked that if they were to do so, some reasonable measure 
be taken to ensure that no additional damages were caused. These conditions were as follows: 



























(P's Ex. 49). 
If your client is willing to remove the material, my client will only 
allow it under the following circumstances: 
1. The Defendants hire a iicensed contractor to do all work; 
2. The contractor or the Defendants submit their plan for removal 
of the material, disposal of the material, providing adequate 
retention for the road base (with actual "toe" beginning on the 
Defendants property), the slope degree, drainage plan, and 
hydroseeding plan to Mr. Mueller for approval; 
3. The Army Corp of Engineers and EPA issue permits for the 
work; 
4. A certified arborist be on site for all relevant work to make sure 
no further damage is done to Mr. Mueller's trees; and 
5. All material on Mr. Mueller's side of the surveyed boundary 
line (not the old bulldozer road) be removed. 
The Defendants, however, ignored these reasonable requests and willfully an 
intentionally removed the surveyed no trespassing signs and intruded upon Plaintiff's property, 
mere three weeks before trial. Had the Defendants offered to remove the materials back in 2008 
when the initial trespass had occurred, and worked with the Plaintiff to ensure that reasonabl 
precautions were taken, then Plaintiff would not have been forced to file suit and incur fees an 
costs in litigation. It is clear, however, that the 2011 trespass was exactly that - willful an 
intentional - at a time when the Defendants admitted to having knowledge of the Plaintiffs n 
trespassing signs, which were posted less than 660 feet apart. These facts alone make an awar 
of fees and costs mandatory pursuant to Idaho Code § 6-202, and the Plaintiff asks the Court t 
find that the trespass was, in fact, willful and intentional. 
b. The Plaintiff is Entitled to an Award of Fees Pursuant to Idaho Code 
12-120(3). 



























.An award of attorneys fees is also required under Idaho Code §12-120(3). Idaho code§ 
12-120(3) mandates an award of costs and fees to the prevailing party in an action involving 
commercial transaction. That statute states: 
In any civil action to recover on an open account, account stated, 
note, bill, negotiable instrument, guaranty, or contract relating to 
the purchase or sale of goods, wares, merchandise, or services and 
in any commercial transaction unless otherwise provided by law, 
the prevailing party shall be allowed a reasonable attorney's fees 
to be set by the court, to be taxed and collected as costs. 
The term "commercial transaction" is defmed to mean all 
transactions except transactions for personal or household 
purposes. The "party" is defined to mean any person, partnership, 
corporation, association, private organization, the state of Idaho, or 
political subdivision thereof. 
Idaho Code§ 12-120(3) (emphasis added). 
The language of LC. § 12-120(3) is mandatory and requires a trial 
attorney fees to the prevailing party. Thus, once the Plaintiff shows that it is the prevailing pa ., 
in a commercial transaction, the Court must award the Plaintiff its reasonable attorney's fees as 
matter of law. 
The evidence at trial established that the road construction activities that were performe 
by the Defendants and their contractors were for a commercial purpose, in that the headquarter 
of Defendant Northwest Shelter Systems, LLC, was Defendant Keys' property. :Mr. Thompso 
confirmed that shipments of materials were received at this property for Defendant Northwes 
Shelter Systems, LLC, and that the improvement of the road assisted in the delivery of thes 
materials. Gene Weathers testified that when he approached :Mr. Thompson about the widenin 
of the roads on Ms. Hill's property, :Mr. Thompson handed him a business card with the nam 
Northwest Shelter Systems, LLC, on it. .Moreover, the checks written to Woods Crushing an 
Hauling for the road work in both 2008 and 2011 were written out of an account in the name o 


























Northwest Shelter Systems, LLC. Thus, the Plaintiff proved that the roadwork was for 
commercial purpose, thereby mandating an award of attorneys fees pursuant to I.C. § 12-120(3). 
c. The Plaintiff is Entitled to an Award of Fees Pursuant to Idaho Code 
12-121 and Civil Rule 11. 
The Plaintiff is also entitled to an award of attorneys fees and costs pursuant to Idah 
Code § 12-121. The Defendants asserted as a counterclaim that they had acquired, through th 
doctrine of boundary by acquiesce or prescriptive easement, ownership of, or a right to trave 
upon, the land lying between the surveyed boundary line and an old electric fence line. 
Consequently, the Plaintiff was forced to incur substantial legal costs and attorney's fee 
conducting written discovery, taking deposition, preparing briefing, preparing witness questions 
and taking testimony, in defense of these claims. It was only after the Plaintiff rested at trial, an 
the Defendants failed to submit any evidence in support of these claims that it became clear tha 
the Defendants had abandoned these claims. 
In fact, these claims were frivolous. During the deposition of Carolyn Hill, the onl 
witness who was alleged to have been involved with the installation of the wire fence, Ms. Hil 
confirmed that she installed the electric fence sometime between 2001 and 2003, not to mark th 
perceived boundary line, but as a temporary fence intended to keep her horse on her property: 
Q. . .. Have you ever put any fencing up at or - - along 
or near the boundary line between - - or what you believe the 






What kind of fencing? 
Well, hot wire. And I'm not sure - -
Meaning electrical wire? 


























A. Yes. . . . I threw up a temporary between the 
road and the hillside when I put the horses up above one year. 
Q. Was the temporary the hot wire you mentioned? 
A. Yes .... 
(P's Ex. 77, 28:8-28:4) (emphasis added). 
Q. . .. You said you put the temporary hot wire in to 
keep your horses because you started storing your horses up 
above? 
A. Right. Put them up above for the summer to eat 
do\\TI the grass. 
Q. Do you remember when that was? 
A. Back when my dad was still alive. So - - I don't 






Somewhere in that time period? 
Yes. 
*** 
How long did you keep your horses up there? 
I think just that one summer. 
Did you have any reason to work on that hot wire 
after that summer? 
A. That was on the road there? 
Q. Yes. 
A. I don't think so. I'm pretty sure I only had them up 
there the one - - I mean I guess I wouldn't swear to that. But I 
don't recall having them up there the second year. I think it was 
too much of a pain. 
Q. Being up top? 
A. The wire and the moose going through it and that 
type of - - just too much of a hassle. 


























Q. so it's fair to say you didn't maintain the fence after 
that time? 
A. I don't believe so. I think it came down. 
(P's Ex. 77, 29:23-31:2) (emphasis added). 
Thus, the Defendants knew that the fence line claim could not be supported by an 
evidence. Yet, they continued to pursue it through trial, forcing the Plaintiff to incur substantia 
costs and fees related to the defense of the meritless counterclaims. 
The same is true with regard to their claim for damages for a shot dog. During Ms. Hill' 
deposition, she testified that the dog about which the Defendants complain was not owned b 
any of the Defendants and had no value. (P's Ex. 77, Hill Depa., 43:13-45:4 ("[I]t was not m. 
dog he killed.")). The dog was also allegedly shot approximately 10 years ago, so any claim fo 
such damages is barred by the three year statute of limitations. I. C. § 5-218(3 ). Again, this clai 
was brought frivolously, but was pursued through trial. 
Rule 11 of the Idaho Rules of Civil Procedures states: 
The signature of an attorney or party constitutes a certificate that 
the attorney or party has read the pleading, motion or other paper; 
that to the best of the signer's knowledge, information, and belief 
after reasonable inquiry it is well grounded in fact and is 
warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law, and that it is 
not interposed for any improper purpose, such as to harass or to 
cause unnecessary delay or needless increase in the cost of 
litigation. 
( emphasis added). 
Clearly, these claims were not well grounded in fact, as a simple conversation with Ms. 
Hill would have revealed. Yet, the Defendants included them in their counterclaims, and pursue 
them through trial. 

























In fact, the Defendants' entire defense of the trespass claim was frivolous, in that thei 
only defense was the unfounded boundary by acquiescence claim. They could not reasonabl 
deny that a trespass had occurred, but did so anyway. This is precisely what Idaho Code § 12 
121 and Rule 11 are intended to address. 
d. The Plaintiff is the Prevailing Partv 
The Defendants also assert that Plaintiff Mueller is not the prevailing party, because h 
did not obtain a judgment in the amount sought. This is incorrect. 
A trial court's determination of whether a party prevailed is a matter of discretion. 
Lettunich v. Lettunich, 141 Idaho 425, 434-35, 111 P.3d 110, 119-20 (2005). The boundaries o 
the district court's discretion are guided by I.R.C.P. 54(d)(l)(B) which provides: "In determinin 
which party to an action is a prevailing pa.'i:y and entitled to costs, the [ district] court shall in it 
sound discretion consider the final judgment or result of the action in relation to the relief sough 
by the respective parties." A Courts determination will not be an abuse of discretion where (1 
the district court correctly perceived the issue as one of discretion: (2) the district court acte 
within the outer boundaries of its discretion and consistently with the applicable legal standard 
and (3) the district court reached its decision by an exercise of reason. Sun Valley Shopping Ctr .. 
Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991). 
The Defendants' contention that the Plaintiff is not the prevailing party centers on the· 
argument that the Plaintiff Mueller did not prove each and every cause of action pled in hi 
complaint, and was not awarded all of the damages that he sought. Thus, the Defendants ar 
asking the Court to perform a claim by claim analysis as to who is the prevailing party. Thi 
analysis is fundamentally flawed, as it does not apply the method that the Court must utiliz 
when making a prevailing party analysis. 

























Prior to 2004, the rule required the Court to determine the prevailing party based upon th 
following factors: 
(1) the final judgment or result obtained in relation to the relief 
sought; (2) whether there were multiple claims or issues between 
the parties; and (3) the extent to which each of the parties prevailed 
on each of the claims or issues. 
D's Brief p. 3-4, citing Sanders v. Lanlford, 134 Idaho 322 (Ct. App. 2000). 
The 2004 amendment to Rule 54(d)(l)(B) eliminated the final two factors, so that the rul 
now reads, in relevant part: 
Prevailing Party. In determining which party to an action is a 
prevailing party and entitled to costs, the trial court shall in its 
sound discretion consider the final judgment or result of the action 
in relation to the relief sought by the respective parties. The trial 
court in its sound discretion may determine that a party to an action 
prevailed in part and did not prevail in part, and upon so finding 
may apportion the costs between and among the parties in a fair 
and equitable manner after considering all of the issues and claims 
involved in the action and the resultant judgment or judgments 
obtained. 
Rather than focusing on whether there were multiple claims, the amended rule i 
intended to encourage a "more global view of the case" in determining who prevailed. Se 
Catherine Daerden, Highlights f the 2004 Rule Changes, 47-Jun Advocate (Idaho) 5 (June 
2004). 1 
In fact, even before the rule was amended, Idaho Courts had rejected a claim-by-cla· 
analysis for determinirig the prevailing party: 
[U]nder modem pleading practice, the plaintiff may advance 
alternative theories relating to an alleged set of facts. Associates 
Northwest, Inc. v. Beets, supra. The trial court should not 
narrowly view each theory as an island of unique facts. Such 
restrictive characterization of theories misconstrues the practice of 
1 These criteria also control a court's determination of who is a prevailing party for purposes of 
25 the award of attorney's fees under statutes which authorize the award of fees to a prevailing 
party. Shurtliffv. Northwest Pools, Inc., 120 Idaho 263 815 P.2d 461 (Ct. App. 1991). 



























advancing multiple theories, which may only represent different 
ways to obtain one specific recovery-a single claim. Clearly, 
several theories may draw upon a common nucleus of facts 
which give rise to a single claim. 
* * * 
We find that the trial judge improperly viewed the central "claim" 
of the Nalens by narrowly splitting it into prevailing and 
nonprevailing "theories." We hold that when attorney fees are 
allowed under I.R.C.P. 54(e)(l), either by statute or contract, the 
amount should not be calculated based upon individual 
prevailing "theories." Rather, the amount should be determined by 
appropriate application of the Rule 54(e)(3) factors. Here, LC. § 
48-608(3) mandates an award of reasonable attorney fees to the 
prevailing plaintiff. Thus, fees are allowable under Rule 54( e )(1 ). 
The amount is determined by resorting to Rule 54(e)(3) and is not 
to be affected by the ratio of prevailing "theories" to nonprevailing 
"theories." 
Nalen v. Jenkins, 113 Idaho 79, 81-82, 741 P.2d 366 (Ct. App., 1987) (emphasis added). 
If there was any question as to this issue, it is resolved by the Idaho Supreme Court' 
decision in Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, Inc., 141 Idaho 716, 11 
P.3d 130 (2005). In Eighteen Afile, the underlying Plaintiff (Shelby) had sued the Defendan 
(Nord) both individually and as an entity, alleging breach of contract. 
counterclaimed, seeking $12,000 in compensation for services provided. 
The individual defendants were dismissed either by way of stipulation just prior to trial o 
by motion for directed verdict, with the Nord entity continuing as a Defendant. At the close of 
jury trial, the Jury found in favor of Nord, both as a defendant, and on its counterclaim, but onl 
awarded it $1,054.38. The District Court subsequently denied Nord's motion for attorney's fees 
finding that neither party prevailed in the action. Nord appealed the denial of its motion for fees. 
The Eighteen Mile Court overturned the decision of the District Court, and found tha 
Nord was the prevailing party in the underlying action. In so finding, the Court noted: 

























In determining which party prevailed where there are claims and 
counterclaims between opposing parties, the court determines who 
prevailed "in the action''; that is, the prevailing party question is 
examined and determined from an overall view, not a claim-by-
clairn analysis. 
Viewing its success from an overall standpoint, Nord Excavating 
was a prevailing party. In ruling it was not, the district court 
focused too much attention on the Company's less than 
tremendous success on its counterclaim and seemingly ignored 
the fact that the Company avoided all liability as a defendant. 
The district court improperly undervalued the Company's 
successful defense. A voiding liability is a significant benefit to a 
defendant. In baseball, it is said that a walk is as good as a hit. The 
latter, of course, is more exciting. In litigation, avoiding liability is 
as good for a defendant as winning a money judgment is for a 
plaintiff. The point is, while a plaintiff with a large money 
judgment may be more exalted than a defendant who simply walks 
out of court no worse for the wear, courts must not ignore the value 
of a successful defense. In this case, logic suggests that a verdict 
in Nord Excavating's favor and a victory on its counterclaim 
(albeit, a relatively small one), by definition, makes it a 
prevailing party. 
Id at 719 ( emphases added). 
This is precisely the case here. The Plaintiff avoided all liability on the Defendant 
counter-claims, including their attempt to quiet title in the Plaintiff's property, and for damage 
against the Plaintiff for allegedly shooting one of the Defendant's dogs. As such, there can b 
little doubt that the Plaintiff is the prevailing parties herein. 
The simple fact that the Plaintiff did not prevail on its claims of encroachment an 
negligence, which are merely alternative theories of the trespass claim, does not preclude 
finding that the Plaintiff/Counterdefendant is the prevailing party when the case is viewed in 
global sense, as is required under current law. 
\Vhere, as here, there are claims, counterclaims and cross-claims, 
the mere fact that a party is successful in asserting or def eating a 
single claim does not mandate an award of fees to the prevailing 
party on that claim. The rule does not require that. It mandates an 


























award of fees only to the party or parties who prevail "in the 
action." 
Chenery v. Agri-Lines Corp., 106 Idaho 687,693,682 P2d 640 (Ct.App.1984). 
The question before the Court, therefore, is not which party prevailed on which claim, bu 
which party prevailed in the case. In asserting that the Plaintiff is not the prevailing party, th 
Defendants failed to give any weight to Mueller's successful defense against the Defendant' 
counter-claims. Both a party's successes in bringing claims and in defending against them ar 
important to the prevailing party analysis. See Oakes v. Boise Heart Clinic Physicians. PLLC, 
152 Idaho 540, 546, 272 P.3d 512, 518 (2012). In Oakes, the Idaho Supreme Court looked a 
whether the plaintiff was successful in his breach of contract claim, which was the fundamenta 
issue of his complaint. Although the plaintiff did not succeed on his ancillary wage claim an 
only received 10% of what he sought under his breach of contract claim, the Idaho Suprem 
Court found that the district court abused its discretion by declining to find the plaintiff to be th 
prevailing party when he had successfully defended against the respondent's counterclaim an 
received a final judgment in his favor. Id. 
In both Oakes and Eighteen Mile Ranch, the Idaho Supreme Court held that the distric 
court abused its discretion by undervaluing the successful defense of a claim or counterclaim 
deciding that neither party prevailed overall. In this case, Mr. Mueller avoided all liability on th 
Defendants' counterclaims, and also prevailed on his claim of trespass, which was the prima ~ 
claim at issue in this case. Moreover, Mr. Mueller's victory was not pyrrhic, as Mr. Mueller' 
award was for more than a nominal amount. Merely because Mr. Mueller did not obtain eve 
penny that he was seeking does not justify a finding that he was not the prevailing party. Oakes 
152 Idaho at 546 (finding that the District Court abused its discretion by finding that the Plainti 
was not the prevailing party, where the Plaintiff had won $2,043.92, after seeking $25,171.69 

















and defending against counter-claims); Eighteen Mile Ranch (Overturning a finding that ther 
was no prevailing party, where Defendants successfully defended against claims, and wer 
awarded $1,054.38 in damages for a counterclaim in which Defendants sought $12,000.00); se 
also Bates v. Seldin, 146 Idaho 772, 777, 203 P.3d 702, 707 (2009) (Upholding finding tha 
plaintiff was prevailing party even though the plaintiff recovered substantially less than th 
amount sought, in part because the plaintiff successfully defended against the defendant' 
counterclaims). 
The Plaintiff respectfully submits that the court should not disturb its finding that th 
Plaintiff is the prevailing party herein. 
4. Response to Motion for Clarification - All of the Defendants are Liable 
In its trial decision, the Court correctly found that "[a]t all times duri11g 
construction work, Kevin Thompson was acting on behalf of himself, Carolyn Hill, Phil omen 
Keys, and Northwest Shelter Systems, LLC," and issued judgment against all of these remainin 
defendants. (1\1em. Dec., p. 5, ,-i 16). The Defendants invite this Court to reconsider this ruling, 
and find only Kevin Thompson liable. 
Again, the Defendants fail to point to any new facts or evidence, or to present any lega 








consider the request. 
In fact, the Court's finding that all of the Defendants are liable is based upon both th 
admission of the Defendants, and substantial evidence introduced at trial. In their Answer to th 
Plaintiffs Second Amended Complaint, the Defendants Hill, Thompson and Keys affirmative I 
admitted that they were acting jointly with regard to the construction of the road: 














11. In 2008 and 2009 the Defendants Hill, Thompson, and 
Keys commenced repair work on the existing Subject Road. 
(D. 's Ans. to Second Am. Comp. and Am. Counterclaims, p. 10, 1 11). 
Moreover, Defendant Hill admitted at trial that she was aware of, and consented to, th 
construction activities which led to the trespass. The undisputed evidence established that thes 
activities occurred on Ms. Hill's property, and were done for the benefit of the property uwne 
by Philomena Keys. No evidence to the contrary was admitted at trial. 
The evidence further established that the road was improved for commercial purpose 
related to Defendant Northwest Shelter Systems, LLC, and that the checks written to Wood 
Crushing and Hauling for the road work were written out of an account in the name ofNorthwes 
Shelter Systems, LLC. Thus, the Court's finding that all of the remaining defendants are jointl 
and severally liable is supported by substantial and competent evidence. 
II. CONCLUSION. 
15 For the reasons set forth above, the Plaintiff respectfully requests that the Court deny th 
16 Plaintiffs Motion to Reconsider, Amend or Make Additional Findings or Conclusion, Amen 









DATED this 29th day of July, 2013. 
BERG & McLAUGHLIN, CHTD. 
/::f oby McLaughlin 
i Attorneys for Plaintiff 
P'S RESPONSE TO MOT. TO RECONSIDER - 20 
1 CERTIFICATE OF SERVICE 
2 
3 On this ; C\ day of July, 2013, I caused copies of the foregoing document to be served 
4 by the following methods on the parties listed below as follows, which is the last known address 




Finney, Finney & Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83864 
_ By Hand Delivery 
_ By U.S. Mail 
By Overnight Mail 























IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 







AUG 2 2013 TIME: 1:30 PM 
CRTRM: 1 
DUANE R MUELLER vs CAROLYN HILL, ET AL 
Plaintiff I Petitioner Defendant / Respondent 
Atty: TOBY MCLAUGHLIN Atty: DONALD FARLEY 
JOHN FINNEY 
SUBJECT OF PROCEEDINGS DEFENDANTS' MOTION FOR RECONSIDERATION 
PHASE OF CASE INDEX SPEAKER 
134 J Calls Case 
Present: 1 PL WITH TOBY MCLAUGHLIN; DEF WITH JOHN FINNEY 
J PROCEEDING WITHOUT A COURT REPORTER 
DECLARING AN EMERGENCY 
WE MOVED THE HEARING 
JF MOTIONS 
FIRST PORTION OF MOTION TO SEEK TO HAVE ADDITIONS AND/OR 
DELETIONS - RED LINES AND STRIKE THROUGHS 
PAGE 2 OF MOTION - COURT FINDINGS 
PARAGRAPH 4 REGARDING COURT'S FINDING NO FENCE EVER PUT IN 
SUBMIT THERE WAS SUBSTANTIAL EVIDENCE TWO STRAND FENCE 
REQUESTING THAT ADDITION 
END OF PARAGRAPH TO CONFORM TO EVIDENCE WALKED DOWN THE LANE 
DURING HUNTING SEASONS 
PARAGRAPH 6 - MORE CLARIFICATION, COURT DIDN'T RULE KEYS DIDN'T 
HAVE ACCESS; KEYS PROPERTY DIDN'T HAVE ANY ACCESS; NOT THINKING 
WHAT COURT MEANT 
WHEN TRANSFERRED THERE WAS ACCESS FROM COUNTY ROAD 
NO DIRECT FRONTAGE 
ALSO, THE EVIDENCE SUPPORTS THE DRIVEWAY IMPROVED, NOT WHOLLY 
CREATED; 
POWER LINE PUT IN THERE WAS EXISTING DRIVEWAY IMPROVED WHERE 
SUBJECT MATTER LAWSUIT ADJACENT TO SUBJECT PROPERTY 
137 JF PARAGRAPH 7 ALONG SAME LINES 
STRIKE THROUGH AND ADD WORD EXISTING; PORTION INSTEAD OF NEW 
EXISTING WAS IMPROVED, NOT BUil T 
PARAGRAPH 8 FINDING TRUCKLOADS OF DIRT; NO TESTIMONY THAT DUANE 
OBSERVED IT OR THAT HAULING AND DUMPING ACTUALLY OCCURRED 
TESTIMONY WAS CUTTING INTO THE SLOPE ON THE UPHILL AND 
DISTRIBUTING TO FILL SITE. NOT HAULED IN FROM 3RD PARTY SITES 
ALSO SEEK COMMON LAW VS STATUTORY FINDING AS TO WHETHER NO 
TRESPASSING SIGNED INSTALLED 
ASK 2008 NO NO TRESPASSING SIGNS AT THAT TIME 
BAILEY'S FIRST SURVEY, CLARIFICATION POSTS 
WHEN FIRST SURVEYED FOR MR THOMPSON NO T POSTS PUT IN; NEXT 
YEAR SURVEY FOR MR MUELLER HE PUT IN POSTS 
PARAGRAPH 11 WOODS WORK OCCURRED BOTH BEFORE AND AFTER 
BLASTING; TESTIMONY USED BULLDOZER, BLASTING, THEN BULLDOZER 
BLASTING WAS NOT FIRST OCCURRENCE ON ROAD 
SEEK TO CLARIFY LOWER THE GRADE OF THE NEW ROAD: THE PHYSICAL 
CASE NO. CV-2010-1837 1 fl O n DATE: 
COURT MINUTES - DEFENDANTS' MOTION FOR RECONSl~RA"'l'ION 








CASE NO. CV-2010-1837 
LOCATION OF THE DRIVING SURFACE WAS REDUCED GRADE, NOT AS 
STEEP, NO DUG DOWN FURTHER - TO CLARIFY 
PARAGRAPH 7 THE ADDITION OF THE ELECTRIC FENCE INSULATORS, 
CONFORM TO EVIDENCE AND CLARIFY WHAT COURT REFERRING TO; THERE 
WASN'T ACTUALLY A FENCE, THERE WERE INSULATORS 
PARAGRAPH 16 TESTIMONY AND EVIDENCE KEVIN THOMPSON WAS PARTY 
ACTING; COURT'S FINDING THAT THOMPSON ACTING ON BEHALF OF ALL 
NAMED PERSONS 
SEEK ADDITION OF PARAGRAPH 17 NEW ROAD 2008 BUil T UPON EXISTING 
DRIVEWAY 
DO NOT BELIEVE THE COURT FOUND THE EVIDENCE AND TESTIMONY TO BE 
DISCREDITED THAT PERSONS DROVE IN THAT LOCATION. 
DON'T THINK COURT'S INTENTION 
FIRST PART OF THE MOTION 
SECOND PART GOES TO CHALLENGE GENERAL FACTUAL FINDINGS 
6 CATEGORIES, A THROUGH F 
I CAN CONTINUE OR HEAR ARGUMENT ON SPECIFIC FINDINGS OF FACT 
PREFERENCE 
OK WITH MR FINNEY GOING ON 
l'M NOT GOING TO RULE FROM THE BENCH 
GENERAL FACTUAL FINDINGS AND CONCLUSIONS OF LAW 
FIRST PL HAS ST ANDING TO ASSERT TRESPASS 
SECOND STATUTORY TRESPASS 
SUBSTANTIAL AMOUNT OF MATERIAL PLACED UPON MUELLER PROPERTY 
WHAT MATERIALS ON MUELLER PROPERTY, RATHER THAN HILL 
D 
E IS PL UPON CLAIMS 
LAST A STATUTORY AWARD OF ATTORNEY FEES IS APPROPRIATE 
TWO TYPES OF TRESPASS, COMMON LAW AND STATUTORY. WE BELIEVE 
COURT FOUND NOT INTENTIONAL CONDUCT FOR STATUTORY TRESPASS 
LEAVES US W!TH COMMON LAW TRESPASS, FOUND BY COURT. FOR THERE 
TO BE COMMON LAW TRESPASS THERE MUST BE EXCLUSIVE POSSESSION 
THAT IS INTERFERED. TESTIMONY FOUND HE DIDN'T HAVE EXCLUSIVE 
POSSESSION 
GOES TO WHETHER PL HAS STANDING TO ASSERT 
NO STATUTORY TRESPASS DON'T GET ATTORNEY'S FEES 
ONCE COURT FOUND NOT WILLFUL INTENTIONAL TRESPASS CAN'T HAVE AN 
AWARD OF ATTORNEY FEES TO MR MUELLER 
LANGUAGE OF 6XX AND 
AS TO THE SUFFICIENCY OF THE EVIDENCE, COURT RELIED UPON THE TREE 
EXPERT AND MR HESTER'S TESTIMONY 
THE COURT HAS AWARDED MONETARY DAMAGES HE TESTIFIED WERE 
BASED UPON A GUESS; DID NOT QUANTIFY MUELLER; ON DIRECT 
EXAMINATION ASKED TO QUANTIFY AND HE SAID NO, DID NOT PUT SHOVEL 
TO IT, NO WAY OTHER THAN A GUESS AS TO COST 
ONE DEAD TREE THAT HESTER WOULD REMOVE, TREE EXPERT SAYS 
SUCCUMBED TO INSECT INFESTATION; DID NOT SAY DIED BECAUSE OF 
ROAD 
FOR COMMON LAW TRESPASS NEED FACTUAL AMOUNTS NOT GUESS FROM 
MR HESTER AS TO AMOUNT OF DAMAGES 
COURT DID NOT AWARD ANY DAMAGES FOR 2011 ROAD WORK TO PULL 
BACK BANK AND ... ONLY TIME NO TRESPASSING SIGNS IN PLACE 
DON'T BELIEVE AWARDED 
IF COURT DID, MR MUELLER CAN'T SUE TO REMOVE MATERIAL AND THEN 
PUT UP NO TRESPASSING SIGNS 
CLIENT DID REMOVE MATERIAL 
DON'T THINK COURT RULED ON 2011 AS PART OF DAMAGES 
AS TO PREVAILING PARTY ANALYSIS, TAKE INTO ACCOUNT ALL OF THE 
CLAIMS " ,.,. " • 
A. VU' tATE: 8-2-2013 Page 2 of 7 
COURT MINUTES - DEFENDANTS' MOTION FOR RECONSIDERATION 
SUIT AND INJUNCTION DEALT WITH 
CONSUMED IN LARGE PART TRYING TO PREVENT KEYS AND HILLS TO STOP 
USING SWATH LINE 
BULK OF MR HESTER'S GUESSING WAS TO MOVE A ROAD NOT ON 
MUELLER'S PROPERTY 
MR MUELLER NOT A PREVAILING PARTY, ALTERNATIVE GROUNDS TO 
DISQUALIFY FROM FEES AND COSTS 
WAIVE 2ND AMENDED COMPLAINT CLAIMS AND RECOVERY ON 
MAKES SENSE FOR MR MCLAUGHLIN TO ARGUE AT THIS POINT 
151 TM BROADERISSUESIFICOULD 
FIRST IDAHO CASE LAW MAKES CLEAR MOTION FOR RECONSIDERATION TO 
BRING IN NEW FACTS, EVIDENCE, PRECEDENT 
PLETHORA OF CASES PARTY FILING MOTION CARRIES THE BURDEN OF 
BRINGING NEW FACTS, EVIDENCE 
IF PARTY REARGUES THE COURT IS WELL WITHIN ITS DISCRETION 
OUR POSITION EVERY ONE OF MR FINNEY'S ARGUMENTS ARE JUST THAT-
DOESN'T POINT TO ANY NEW EVIDENCE 
SAME ARGUMENTS BROUGHT FORTH IN PRE AND POST TRIAL BRIEFING 
STANDING ARGUMENT, UNREBUTTED TESTIMONY ... HAS STANDING, CASE 
LAW CITED SUPPORTING THAT 
UNDISPUTED TESTIMONY MR MUELLER AGREED TO BUY, KEPT POSSESSION 
ON, CONTINUED TO POSSESS THE PROPERTY 
COURT SHOULD LEAVE RULING AS IT STANDS 
DAMAGES FOR TRESPASS, UNLESS WE PROVED THE TRESPASS INITIALLY 
WAS WILLFUL AND INTENTIONAL; ARGUING SOMETHING SLIGHTLY 
DIFFERENT NOW 
POINT TO COURT ARGUMENT COULD BE NO DAMAGES, CASE LAW IF 
SOMEBODY PUSHES ROCKS, DIRT, ETC ONTO PROPERTY 
QUESTION IS TREBLE DAMAGES 
RULE NOW INCLUDES ELEMENTS OF WILLFUL 
PRIOR TO 2013 DID NOT EXIST- LESS THAN A YEAR AGO 
COURT DID READ THOSE ELEMENTS IN WHEN TALKING ABOUT TREBLE 
DAMAGES 
WANTED EVIDENCE OF WILLFUL AND INTENTIONAL 
6-202 DEFINES ENTRY OF PERSON OR SOMETHING ON PROPERTY 
DIRT, ROCKS, WATER THERE IS A TRESPASS - COURT ALREADY FOUND 
THAT 
WILLFUL AND INTENTIONAL ADDITIONAL 
73-101 STATES ... NOT RETROACTIVE 
THERE IS NOTHING IN STATUTE INDICATING RETROACTIVE AND THEREFORE 
ITISNO 
COURT'S FINDING OF DAMAGES BASED ON COMPETENT EVIDENCE 
ISSUE WITH CALLING IT DRIVEWAY, SKID ROAD OR TRAIL 
NO QUESTION WOODS CAME IN DUG OUT HILLSIDE, BLASTED HILLSIDE 
DID THAT KNOWING ROCKS GOING INTO FIELD 
EXCAVATOR AND TREE EXPERT SHOWS HOW FAR FILL WAS ABOVE TREE 
EXCAVATOR TESTIFIED $28,000 TO REMOVE FILL STILL THERE 
METHODS USED BY EXCAVATORS TO DETERMINE 
PROPER DAMAGES IS RESTORATION COSTS 
ASK COURT KEEP TO ITS FINDINGS 
IN ADDITION, WE HAVE WOODS INVOICES THAT DON'T SHOW MATERIAL 
BEING TRUCKED OUT 
MORE IMPORTANTLY THE COURT SAW THE PICTURES 
WE ALL WENT AND LOOKED AT IT 
CLEARLY SEE THE DIRT 
COURT'S DECISION IS SOUND 
INTERPRETATION OF 6-202: MR FINNEY ARGUES UNLESS TRESPASS 
INTENTIONAL AND WILLFUL, NOT ADOPTED UNTIL WELL AFTER TRESPASSES 
HAD OCCURRED, FIRST IN 2008 LAST IN 2011 
CASE NO. CV-2010-1837 1 fJ O ,':>DATE: 8-2-2013 Page 3 of 7 
COURT MINUTES - DEFENDANTS' MOTION FOR RECONSIDERATION 
ALSO ASK COURT TO RECONSIDER THAT FINDING OF NO WILLFUL AND 
INTENTIONAL TRESPASS 
MR MUELLER WENT AND LOOKED AT IT 
APPROACHED MR THOMPSON - SAID HE WOULD GET IT SURVEYED BUT 
DIDN'T UNTIL LATE FALL 
CONTINUED ROAD WORK, BLASTING CONTINUED; NO PRECAUTIONS THAT 
ROCKS DIDN'T DAMAGE TREES AND LAND IN HAY FIELD 
ALREADY NOTIFIED BLASTING WAS INVADING ANOTHER NEIGHBOR'S 
PROPERTY 
MR WEATHERS - NOT DISPUTED 
OUR POSITION EVIDENCE INITIAL TRESPASS WILLFUL AND INTENTIONAL 
200 TM 2Nu AND 3"u TRESPASSES WERE INTENTIONAL 
DEFENDANTS HAD ROAD GRAVELED BY THAT TIME AND THREW SEEDS ON 
THE HILL 
NEVERTHELESS THEY DID IT ANYWAY 
FALL 2011 3 WEEKS BEFORE TRIAL THEY WENT IN AND TOOK DOWN NO 
TRESPASSING SIGNS; WOODS WENT IN AND DID MORE WORK 
NOT JUST THAT THEY DUG DIRT; THEY LAID DOWN SILK FENCE NOW LAYING 
DOWN IN COMPLETE DISREPAIR; HAY ROUNDS ROTTING THOSE ARE 
TRESPASSES 
CAN'T SUE SOMEBODY FOR DUMPING DIRT ON THE PROPERTY AND THEN 
PREVENT THEM FROM CLEANING UP 
INITIAL TRESPASS IN 2008 NO COMPROMISE SUIT FILED IN 2010 
THREE WEEKS BEFORE TRIAL THIS SELF HELP OCCURRED 
MR MUELLER HAD ALREADY INCURRED SUBSTANTIAL ATTORNEY FEES 
IN 2008 DIDN'T PUT UP WALL, THAT D!DNT OCCUR FOR YEARS 
OUR POSITION SELF HELP DIDN'T FIX ANYTHING 
STILL DIRT, DIDN'T CLEAR DIRT FROM BASE OF TREES 
DIDN'T PICK UP OR MAINTAIN SILK BARRIERS 
NO DOUBT WILLFUL AND INTENTIONAL TRESPASS 
NO QUESTION AWARD OF ATTORNEY FEES ARE APPROPRIATE 
NO TRESPASS SIGNS UP, 660 FEET, 
THIS COURT ORDERED ANOTHER SURVEY AND THEY DID THAT BECAUSE 
THEY HAD NO RIGHT TO PULL DOWN NO TRESPASSING SIGNS 
ALTERNATIVE GROUNDS FOR ATTORNEY FEES AS WELL 
CLARIFICATION: TYPICALLY AFTER JUDGMENT ENTERED MOTION FOR 
ATTORNEYS FEES POST TRIAL 
COURT RULED IN JUDGMENT ITSELF THROUGH OFF THE TIMING 
BASIS 12-123(3) MANDATES AN AWARD OF ATTORNEY FEES - COMMERCIAL 
TRANSACTION 
DEFINED 
CAE LAW CLEAR, TORTS CAN BE CONSIDERED COMMERCIAL 
TRANSACTIONS 
IS THIS A COMMERCIAL TRANSACTION? WE SUBMIT IT CERTAINLY WAS 
ACQUIRED PROPERTY; MADE HEADQUARTERS OF BUSINESS 
HEAVY TRUCKS 
WHY SUIT FIRST BROUGHT 
GENE WEATHERS SAID DOING NW SHELTER SYSTEMS LLC 
BUSINESS CARD IN EVIDENCE 
MOST IMPORTANTLY HAVE CHECKS TO WOODS CRUSHING AND HAULING 
WRITTEN OUT OF LLC BANK ACCOUNT 
IMPROVEMENTS DONE FOR COMMERCIAL PURPOSES 
AWARD OF ATTORNEYS FEES 
ALTERNATIVE 12-121 AND RULE 11 
SUBMIT COUNTERCLAIMS OF DEFENDANT WERE ... CLAIMS 
THE TRANSCRIPT FROM MS HILL'S DEPOSITION SUBMITTED INTO RECORD 
THESE CLAIMS HAD NO FACTUAL BASIS 
MS HILL TESTIFIED ONLY TIME ELECTRIC FENCE LINE EVER CAME UP -
HORSES IN CORRAL, NAILED tN INSULATORS AND PUT IN WIRE FENCE 
.l ti U Ci CASE NO. CV-2010-1837 DATE. 8-2-2013 Page 4 of7 
COURT MINUTES- DEFENDANTS' MOTION FOR RECONSIDERATION 
RULE 11 REQUIRES PARTY AND ATTORNEY TO CERTIFY AFTER INQUIRY 
CLAIMS GROUNDED IN FACT 
THESE CLEARLY WEREN'T 
NOT PURSUED AT TRIAL 
ABANDONED THOSE CLAIMS 
NO FACTUAL BASIS 
SHOT DOG, NOT MS HILLS, TEN YEARS BEFORE 
WE HAD FILE ANSWER DO DISCOVER 
HALF OF MY CLOSING BRIEF BY THOSE CLAIMS 
ESSENTIALLY FRIVOLOUS CLAIMS 
JUSTIFICATION FOR ATTORNEY FEES 
208 TM RULING WILL NOT BE DISTURBED IF ... CITES 
WE SUBMIT THAT'S WHAT THE COURT HAS DONE AND ASKS COURT TO 
UPHOLD 
MR MUELLER PREVAILED ON TRESPASS - MAIN PART OF HIS CLAIM 
OTHER CLAIMS ANCILLARY CLAIMS 
ALSO PREVAILED ON COUNTER CLAIMS 
CASES ... BOTH STATE IF PARTY PREVAILS ON MAIN AND AGAINST 
COUNTER CLAIMS THEY ARE PREVAILING PARTY 
LAST ISSUE- MOTION FOR CLARIFICATION, ARGUES WITHOUT 
JUSTIFICATION SHOULD ONLY FIND MR THOMPSON LIABLE, NOT OTHER 
DEFENDANTS 
IN ANSWER ... PARAGRAPH 11 ... PARTIES THAT COMMENCED WORK, PAGE 
10 
ADMISSION RIGHT THERE 
MS HILL KNEW; MS KEYS MR THOMPSON'S WIFE, NW SHELTER PAID FOR 
WORK 
COURT'S FINDING BASED ON SUBSTANTIAL EVIDENCE 
DOES COURT WANT ME TO GO THROUGH INDIVIDUAL SPECIFIC 
J I THINK YOU'RE FINE 
COURT WILL LOOK AT ALL OF THOSE 
YOU RESPONDED IN YOUR BRIEFING 
DON'T NEED TO GO THROUGH EACH ONE 
J MR FINNEY 
210 JF AS TO ALTERNATIVE BASIS FOR ATTORNEY'S FEES 
COMMERCIAL TRANSACTION - NOTHING BETWEEN PARTIES SUING 
ANOTHER PARTY 
NO WAY TO BOOTSTRAP COMMERCIAL TRANSACTION BECAUSE NW 
SHELTER SYSTEMS 
NO NEXUS OR CONNECTION BETWEEN COMMERCIAL TRANSACTIONS AND 
PARTIES 
NO BASIS UNDER 
RULE 11 AND 12121 THEY WANT TO IGNORE THE TIMING OF WHEN 
ANSWER/COUNTER CLAIM FILED 
IGNORE MR MUELLER'S TESTIMONY AT TIME OF PRELIMINARY INJUNCTION 
AGREED WITH MR THOMPSON TO PUT 
BOUNDARY BY AGREEMENT/ADVERSE POSSESSION 
DOESN'T MAKE IT FRIVOLOUS IN LIGHT OF FACTS 
COUNSEL ALSO RECOGNIZES WORDS WILLFUL AND INTENTIONAL ADDED 
TO 6202 IN 2013, PREVIOUS RULE REQUIRED 
CASE LAW CITED IN BRIEF 
EQUITABLE OWNERSHIP MR MUELLER'S TESTIMONY WIFE AGREED TO LET 
HIM TRY TO BUY IT BACK 
NOT EQUITABLE 
DON'T WANT TO SUGGEST 
MEASURE HESTER'S TESTIMONY AND INVOICES FOR WOOD'S WORK 
THE WOOD'S BILLS LESS THAN $20,000 GUESS 
NOT SAYING WOODS INVOICES NOT PROPER BASIS BUT WERE IN THE 
THOUSANDS OF DOLLA8.S, NOT. TENS OF THOUSANDS OF DOLLARS AND 
.J.. (}UL~, CASE NO. CV-2010-1837 DATE. 8-2-2013 Page 5 of7 
COURT MINUTES- DEFENDANTS' MOTION FOR RECONSIDERATION 
WERE FOR ACTUAL WORK PERFORMED 
2011 WORK COURT DIDN'T FIND AS BASIS 
ATTORNEY FEES AND COSTS 
OBJECTION FILED SET FORTH SEVERAL OBJECTIONS BOTH TO COSTS AND 
ATTORNEY FEES 
HIGHLIGHT $500 IN EXHIBITS; NOT JUSTIFIED NUMBER OF HOURS 
PREPARING NO SPECIFICS 
OF THAT BIG BINDER ONLY SOME OF THOSE EXHIBITS ADMITTED, FEW 
MORE REFERENCED 
JUST BECAUSE YOU COME TO TRIAL WITH BIG BOOK WHAT WAS 
REASONABLE FOR WHAT WAS ADMITTED 
$100 SUFFICIENT 
GRACE TREE SERVICE - HE WAS UNABLE TO TESTIFY AND WHY TREE 
EXPERT; SHOULD DECLINE TO AWARD GRACE TREE INVOICE 
MEDIATOR'S FEES, NO BASIS ESPECIALLY ON MEDIATOR DIDN'T SIT WITH 
ALL PARTIES IN SAME ROOM 
OFFER NOT ADMISSIBLE 
CAN NOT AWARD AS FEE $625.00 
PL HAS WITHDRAWN SOME OF THE REQUESTED FEES 
PRELIMINARY INJUNCTION SHOULD NOT BE AWARDED 
TOOK ISSUE PARALEGAL AT TIME OF TRIAL 
DUPLICATIVE FEES COULD HAVE USED OTHER THAN PARALEGAL 
OVERALL PICTURE HIGHLIGHT AGAIN OVER $125,000 WAS SOUGHT, BULK 
WAS SOUGHT TO MOVE MATERIAL 
A LOT OF TIME SHOULD NOT BE AWARDED 
218 JF THANK YOU 
J MR MCLAUGHLIN 
TM WITH REGARD TO THIS MOTION - LAST PART OF MR FINNEY'S ARGUMENT -
MAY BE ARGUING 
2004 AMENDMENT TO RULE, NOT THE WAY TO LOOK AT IT 
WHO PREVAILING PARTY IS AND AWARD FEES BASED ON THAT 
SPECIFICALLY OVERTURNED 
EXHIBITS - SUBMITTED EVIDENCE CLIENT INCURRED OVER $1,000 IN 
BINDERS, ASKING $500 WHICH IS MAXIMUM UNDER THE RULE 
DISCRETIONARY COST UP TO $2,000 
GRACE TREE SERVICE DIDN'T TESTIFY AT TRIAL 
DEFENDANT'S TOOK IT UPON THEMSELVES TO RIP OUT SIGNS 
FORCED US TO CONTINUE TRIAL 
MR CASSIDY COULDN'T TESTIFY 
REPORT USED 
ASK FOR THOSE AMOUNTS AWARDED AS DISCRETIONARY 
MEDIATOR'S FEES LEAVE AS IN BRIEFING; MEDIATION OFFERS ARE NOT 
ADMISSIBLE; FEES ARE PRE TRIAL 
HIGHEST OFFER HE HAD WAS $2,000 - NOT REASONABLE 
ASK MEDICATION COSTS 
CONCEDE SOME OF THOSE ISSUES 
RECALCULATED 
JEFF BUCK SETTLING THOSE CLAIMS 
DEFENDANTS ARE LIABLE FOR THE ACTIONS OF JEFF BUCK 
THOSE FEES ARE PROPER 
PRELIMINARY INJUNCTION BECAUSE JUDGE VERBY DIDN'T FIND BASIS HAS 
HIGH STANDARD OF BURDEN 
PREVAILING PARTY AWARD 
FEES HAS TO BE REASONABLE 
SEEKING PRELIMINARY INJUNCTION REASONABLE 
LASTLY PARALEGAL I BROUGHT TO TRIAL; SHE DIDN'T JUST TRANSCRIBE 
SHE DID PARALEGAL DUTIES 
BELIEVE FEES ARE REASONABLE 
223 J FINAL COMMENTS 
-+:1,r,,,.., 
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JF REASONABLE FEES ARE THE MOST THEY CAN GET 
APPLY TO CLAIMS 
DETERMINATION OF REASONABLENESS 
223 J TAKE MATTER UNDER ADVISEMENT 
ISSUE A WRITTEN DECISION 
THANK YOU FOR YOUR TIME TODAY 
J FULLY SUBMITTED 
DECISION WITHIN 30 DAYS 
224 END 
1 OOf~ 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OrlHE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BONNER 
) 







CAROLYN HILL, an unmarried person; ) 
KEVIN M. THOMPSON and PHILOMENA ) 
KEYS, husband and wife; NORTHWEST ) 
SHELTER SYSTEMS, LLC, a Montana ) 
corporation; JEFFREY T. BUCK d/b/a ) 
BUCK'S CONSTRUCTION; BUCK'S ) 
CONSTRUCTION, LLC, an Idaho limited ) 
liability company, ) 
) 
Defendants. ) 
CASE NO. CV-2010-0001837 
MEMORANDUM DECISION 
& ORDER re: DEFENDANTS' 
MOTION TO RECONSIDER 
& MOTION TO DISALLOW 
FEES AND COSTS 
THIS MATTER came before the Court on August 2, 2013, for a hearing on Defendants' 
Motion to Reconsider, Amend or Make Additional Findings or Conclusions, Amend Judgment, 
and/or Alter or Amend Judgment and Motion to Clarify, filed on June 19, 2013, and Defendants' 
Objection to Attorney Fees and Costs and Motion to Disallow, filed on June 28, 2013. 
Duane R. Mueller is represented by attorney D. Toby McLaughlin, of Berg & 
McLaughlin, Chtd. Defendants Jeffrey T. Buck d/b/a Buck's Construction and Buck's 
Construction, LLC (hereafter, "Buck's Construction"), were dismissed from the case on 
December 31, 2012. The remaining defendants are represented by attorney John A. Finney, of 
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Finney Finney & Finney, P.A. 1 
I. AMENDMENTS AND/OR CLARIFICATIONS TO 
JUNE 5, 2013, MEMORANDUM DECISION 
Upon reconsideration of the testimony and evidence presented at trial, the Court amends 
and/or clarifies several findings of fact and conclusions of law set forth in the Memorandum 
Decision entered on June 5, 2013 (hereafter, "Memorandum Decision"). Said amendments and 
clarifications are set forth below. All other findings of fact and conclusions of law not set forth 
below remain as set forth in the Memorandum Decision. 
A. Memorandum Decision, Section II is amended and/or clarified as follows: 
4. A couple of years later, in approximately 2000, Ray approached Duane and proposed 
taking his bulldozer and YJlocking dO\;\,Til some trees and extending his fence to the end of 
the property line. Duane agreed. Ray proceeded to bulldoze an 8 foot to 10 foot swath 
from the end of the fence south to the end of his property. No fence was ever put in, 
however. Carolyn Hill testified that she put in a temporary electric wire fence sometime 
between 2001 and 2003, when she put her horses there one summer, but she did not 
maintain the fence after that time, and she thought it came do\;\,Til. Duane was not present 
when Ray did the bulldozer work. Duane testified that he never agreed that the swath 
line would constitute an agreed boundary line between the two properties. 
6. In July of 2008, the Menches sold their 20 acre parcel to Defendant Philomena Keys 
(hereafter, "Keys property"). Philomena is married to Kevin Thompson. The Keys 
1Defendant Northwest Shelter Systems, LLC, which is listed in the caption as a Montana corporation, is a now 
dissolved Montana limited liability company. 
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property did not front on the county road. Carolyn allowed Kevin and Philomena to 
access the Keys property through the Hill property. She allowed them to construct both a 
power iine access road and a driveway through her property. 
8. Kevin began work on the driveway in August of 2008. Duane observed truckloads of the 
excavated rock and dirt being dumped near the property line. He became concerned that 
the rock and dirt were encroaching across the boundary line onto his property. He spoke 
with Kevin and expressed his concern. Kevin agreed to have the line surveyed. Gilbert 
Bailey surveyed the line in the fall of 2008, and placed some T posts along the common 
boundary line. 2 
11. Also in the fall of 2008, before and after the blasting work, Kevin hired Woods Crushing 
and Hauling to perform bulldozer work, which lowered the grade of the new road by 
cutting into the uphill slope and filling in the downhill slope, adding a substantial amount 
of fill and increasing its width. The road construction resulted in diversion of a 
substantial amount of water runoff onto the Mueller property. 
B. Memorandum Decision, Section 11l(F) is amended and/or clarified as follows: 
F. The Trespass Which Caused the Majority of the Damages Was Not Willful and 
Intentional. Treble Damages Will Not Be Awarded. 
2 The defendants asked the Court to add the statement: "There were no "No Trespassing" signs posted at the time of 
the road work" to Finding of Fact No. 8. The Court finds such an amendment unnecessary, because Finding of Fact 
No. 12 in the Memorandum Decision indicates that Duane posted "No Trespassing" signs in the spring of 2009. 
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In order for treble damages to be awarded under Idaho Code § 6-202, the trespass must 
have been be willful and intentional. These terms are defined in Weitz v. Green, 148 Idaho 851, 
863,230 P.3d 743 (2010), as follows: 
Idaho Code § 6-202 ... was not intended to apply to cases in which the 
trespass was committed through an innocent mistake as to the boundary or 
location of a tract of land claimed by the defendant." 19 Idaho 586, 593, 115 
P. 22, 24 (1911) (quoting Barnes v. Jones, 51 Cal. 303, 305, 1876 WL 1630 
(Cal.1876)). See also Earl v. Fordice, 84 Idaho 542, 545, 374 P.2d 713, 714 
(1962) (restating the standard established in Menasha that "it is necessary to 
establish the trespass was willful and intentionally committed".) "Intentional" is 
defined as "[d]one with the aim of carrying out the act." Black's Law 
Dictionary 370 (3rd pocket ed. 2006). Willful is defined as "[v]oluntary and 
intentional, but not necessarily malicious." Id. at 779 .... 
Id. at 863-864, 230 P.3d at 755-756 (2010). (Footnote omitted) (Emphasis supplied). 
This case is complicated by the fact that it involves two separate and distinct trespasses-
one in 2008, and the other in 2011. The Court finds that the initial trespass in the fall of 2008 
was not willful and intentional. In the late summer and fall of 2008, when Kevin Thompson hired 
Buck's Construction and Woods Crushing and Hauling to construct a driveway through the Hill 
property, the common boundary line had not been surveyed. There was no fence and no "No 
Trespassing" signs. Accordingly, the Court concludes that while Kevin may have been negligent 
in failing to have the property line surveyed before beginning road construction, he did not 
willfully and intentionally trespass on the Mueller property. 
The second trespass, in the summer of 2011, was clearly willful and intentional. The 
property line had been surveyed and the boundary line was marked with posts and a string line 
along with "No Trespassing" signs. See Memorandum Decision, Finding of Fact No. 12. This 
lawsuit had been filed and the initial trial date was approaching. Kevin hired Woods Crushing 
and Hauling to enter onto the Mueller property in violation of the "No Trespassing" signs to 
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excavate and remove material in an apparent attempt to mitigate damages and return the property 
to its pre-2008 condition. See Memorandum Decision, Finding of Fact No. 15. 
The vast majority of the damage to the Mueller property "\Vas caused by the initial 
trespass in 2008. The later trespass in 2011 did, in fact, mitigate much of the damage from the 
2008 road construction. The Court concludes that where the trespass that caused the majority of 
the damage was not willful and intentional, treble damages are not appropriate under Idaho Code 
§ 6-202. Accordingly, treble damages will not be awarded. 
C. Memorandum Decision, Section 111(1) is amended and/or clarified as follows: 
I. Plaintiff is the Prevailing Party and is Entitled to an Award of Attomev's Fees. 
In Oakes v. Boise Heart Clinic Physicians, PLLC, 152 Idaho 540, 272 P.3d 512 (2012), 
the Idaho Supreme Court set forth the standard of review for the determination of the prevailing 
party, as follows: 
The determination of prevailing party status is committed to the 
sound discretion of the district court and will not be disturbed absent an 
abuse of that discretion. Jorgensen v. Coppedge, 148 Idaho 536, 538, 224 P.3d 
1125, 1127 (2010) (citing Shore v. Peterson, 146 Idaho 903, 915, 204 P.3d 1114, 
1126 (2009)). When examining whether a district court abused its discretion, this 
Court considers whether the district court: ( 1) perceived the issue as one of 
discretion; (2) acted within the outer boundaries of that discretion and consistently 
within the applicable legal standards; and (3) reached its decision by an exercise 
of reason. Id. Only in the rarest of circumstances will this Court reverse the 
district court's determination of which party prevailed. Shore, 146 Idaho at 914, 
204 P.3d at 1125. 
Id. at 542-543, 272 P. 3d at 514-515. (Emphasis supplied). 
The Idaho Supreme Court in Oakes went on to discuss the prevailing party analysis, 
explaining: 
Oakes's primary issue is that the district court abused its discretion in 
finding that he was not the prevailing party. He argues that he was the prevailing 
party in two ways: by receiving an award on his claims and by defeating BHC's 
counterclaims. In response, BHC argues that Oakes failed on the gravamen of his 
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claim and that the district court did not abuse its discretion when it determined 
that neither party prevailed. 
Idaho Rule of Civil Procedure 54( d)(l )(B) guides courts' inquiries of the 
prevailing party question. 
In determining which party to an action is a prevailing party and entitled to 
costs, the trial court shall in its sound discretion consider the final judgment 
or result of the action in relation to the relief sought by the respective parties. 
The trial court in its sound discretion may determine that a party to an action 
prevailed in part and did not prevail in part, and upon so finding may apportion 
the costs between and among the parties in a fair and equitable manner after 
considering all of the issues and claims involved in the action and the resultant 
judgment or judgments obtained. 
I.R.C.P. 54(d)(l)(B). 
In determining which party prevailed where there are claims and 
counterclaims between opposing parties, the court determines who prevailed 
"in the action"; that is, the prevailing party question is examined and 
determined from an overall view, not a claim-by-claim analysis. Shore, 146 
Ida.ho at 914, 204 P.3d at 1125; Eighteen "\file Ranch, 141 Idaho at 719, 117 P.3d 
at 133. 
BHC argues that Oakes was only partially successful, as evidenced by the 
partial award from the jury. BHC also argues that the wage claim was the 
gravamen of the lawsuit, that Oakes failed on this claim, and is therefore not the 
prevailing party. Oakes argues that breach of contract is the gravamen of the 
action, and that the wage claim is merely an addition. The gravamen of a claim 
is "integral to the claim and constitute[sJ the basis upon which the party is 
attempting to recover." Troupis v. Summer, 148 Idaho 77, 81, 218 P.3d 1138, 
1142 (2009). Here, the fundamental issue in Oakes's complaint is whether or 
not the employment agreement was breached by either party, and any wage 
claim would be ancillary to that finding. Also, the jury instructions explicitly 
noted that any payments must arise as a matter of contract between Oakes and 
BHC. It is clear that the contract is the central issue, but that still leaves 
questions about the partial recovery. 
This Court has held that when both parties are partially successful, it is 
within the district court's discretion to decline an award of attorney fees to either 
side. Jorgensen v. Coppedge, 148 Idaho at 538, 224 P.3d at 1127 (citing Israel v. 
Leachman, 139 Idaho 24, 27, 72 P.3d 864, 867 (2003)). In Israel, the plaintiffs 
prevailed on their Idaho Consumer Protection Act claims but did not prevail on 
their breach of contract, statutory violations, or fraud claims. 139 Idaho at 25-26, 
72 P.3d at 865-66. This Court affirmed the district court's decision not to award 
attorney fees because it determined that both parties prevailed in part. Id at 28, 72 
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P.3d at 868. Similarly, in Trilogy Network Systems, Inc. v. Johnson, this Court 
affirmed the district court's determination that each party had prevailed in part and 
was unsuccessful in part because the plaintiff was successful in proving a breach 
of contract but failed to prove damages. 144 Idaho 844, 847-48, 172 P.3d 1119, 
1122-23 (2007). In both Israel and Trilogy lvetwork Systems, this Court deferred 
to the discretion of the district court because each time the lower court utilized, 
either explicitly or implicitly, the prevailing party analysis in Idaho Rule of Civil 
Procedure 54(d)(l)(B) and looked at the multiple claims of each party in 
determining that neither party prevailed in the action. See Jorgensen, 148 Idaho at 
538-39, 224 P.3d at 1127-28. However, the present case is distinguishable from 
both Israel and Trilogy Network Systems. Unlike this case, Israel had no cross-
appeal, so the respondent's defeat of several claims only constituted a partial 
victory when the action was viewed on the whole. 139 Idaho at 26, 72 P.3d at 
866. In Trilogy Network Systems, the appellant was not able to prove damages to a 
reasonable certainty and was therefore not awarded damages at trial. 144 Idaho at 
847, 172 P.3d at 1122. In contrast, here, Oakes was awarded $2,043.92 in 
damages on his claims and defeated BHC's counterclaim. 
Id at 544-545, 272 P.3d at 516-517. (Emphasis supplied). 
In this case, the fundamental issue in the Complaint was whether the defendants 
trespassed upon the Mueller property. The trespass claim is the gravamen of this action, and the 
plaintiff prevailed on that claim. Although the plaintiff was not awarded all the damages he 
requested, with his experts' testimony at trial, he successfully proved $23,500 in damages. 
Meanwhile, the defendants abandoned their counterclaims. See Memorandum Decision, Section 
III(A). Further, the defendants are not a prevailing party because "a party who successfully 
defends against a claim for treble damages is not entitled to recoup his fees under the statute. I.C. 
§ 6-202; I.R.C.P. 54(e)(l)." Bumgarner v. Bumgarner, 124 Idaho 629, 644, 862 P.2d 321, 336 
n.4 (Ct. App. 1993). (Emphasis in original). 
Accordingly, after examining and determining the prevailing party question from an 
overall view, this Court, in its sound discretion, finds that the plaintiff, Duane Muller, is the 
prevailing party. As the prevailing party in this action, the plaintiff is entitled to an award of 
reasonable attorney's fees and costs pursuant to Idaho Code§ 6-202. 
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II. DISCUSSION 
A. The Court Will Not Reconsider Its Finding That Plaintiff Is Entitled To Attorney's 
Fees and Costs. 
The defendants contend that because the Court did not award the plaintiff treble damages 
under Idaho Code§ 6-202, it is precluded from awarding the plaintiff reasonable attorney's fees 
and costs. The Court disagrees. The Court has found that the defendants willfully and 
intentionally entered upon the Mueller property at a time when it was posted with "No 
Trespassing" signs, in violation of Idaho Code § 6-202. See Memorandum Decision, Section 
III(F). The statute provides that, in such instances, in addition to damages, the trespasser is liable 
for reasonable fees and costs. 
The plaintiffs real property suffered substantial damage as the result of the defendants' 
trespasses. The Court has declined to treble the amount of the actual damages because it has 
concluded that the majority of those damages occurred as the result of the earlier trespass, which 
was more negligent than willful and intentional, and occurred before the "No Trespassing" signs 
were posted. Idaho Code§ 6-202 does not require a finding of any particular amount of damages 
before attorney's fees can be awarded. In fact, section 6-202 provides for an award of attorney's 
fees and costs even in those instances where nominal damages are proven: 
Any person who, without permission of the owner, or the owner's agent, willfully 
and intentionally enters upon the real property of another person which property is 
posted with "No Trespassing" signs or other notices of like meaning, spaced at 
intervals of not less than one (1) notice per six hundred sixty ( 660) feet along such 
real property; or who willfully and intentionally cuts do\¾n or carries off any 
wood or underwood, tree or timber, or girdles, or otherwise willfully and 
intentionally injures any tree or timber on the land of another person, or on the 
street or highway in front of any person's house, village, or city lot, or cultivated 
grounds; or on the commons or public grounds of or in any city or to\¾n, or on the 
street or highway in front thereof, without lawful authority, is liable to the owner 
of such land, or to such city or town, for treble the amount of damages which may 
be assessed therefor or fifty dollars ($50.00), plus a reasonable attorney's fee 
MEMORANDUM DECISION & ORDER re: DEFENDANTS' 
MOTION TO RECONSIDER & MOTION TO DISALLOW FEES AND COSTS - 8 
which shall be taxed as costs, in any civil action brought to enforce the terms 
of this act if the plaintiff prevails. 
LC § 6-202. (Emphasis supplied). 
Accordingly, the Court declines to reconsider its finding that the plaintiff is entitled to an 
award of reasonable attorney's fees and costs under Idaho Code§ 6-202. 
B. Calculation of Reasonable Attorney's Fees and Costs 
Under Idaho Code § 6-202, the plaintiff is entitled to "a reasonable attorney's fee." In his 
original cost bill, plaintiff's counsel requested fees and costs in the amount of $64,555.90. 
Affidavit of Toby McLaughlin in Support of Plaintiff's Memorandum of Fees and Costs (June 12, 
2013), Exhibit A. Later, in his responsive briefing, plaintiffs counsel reduced his request by 
$2,774.00, deducting fees for a second attorney's attendance at mediation, fees for criminal 
defense, incorrectly billed fees, and $1,216 paid by the defendants per court order. Accordingly, 
plaintiffs counsel is now seeking attorney fees of $56,477.50, plus costs in the amount of 
$5,304.40, for a total award of $61,781.90. See Plaintiff's Response to Defendants' Objection to 
Attorney Fees and Costs and Motion to Disallow (filed July 29, 2013). 
After reviewing the original cost bill, and considering the amounts already deducted by 
plaintiff's counsel, the Court will disallow the additional amount of $6,617.50, which includes 
any fees that appear to have been incurred solely for pursuing the settled claims against Buck's 
Construction, the paralegal' s time at trial performing transcription at $ 100 per hour, expert 
witness fees for Grace Tree Service, and the mediator's fees. 
Accordingly, the Court finds that the plaintiff is entitled to attorney's fees and costs in the 
amount of $55,164.40. 
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III.CONCLUSION AND ORDER 
NOW, THEREFORE, based upon the foregoing, IT IS HEREBY ORDERED THAT: 
L Defendants' Motion to Reconsider is GRANTED 11'-J PART, as set forth in this decision. 
2. Defendants' Motion to Disallow Fees and Costs is GRANTED IN PART, as set forth in 
this decision. 
3. Judgment shall be awarded in favor of Plaintiff Duane Mueller against Defendants 
Carolyn Hill, Kevin M. Thompson and Philomena Keys, and Northwest Shelter Systems, 
LLC, in the amount of $23,500, plus attorney's fees and costs in the amount of 
$55,164.40, for a total judgment of $78,664.40. 
IT IS FURTHER ORDERED THAT the plaintiff shall submit a proposed Judgment in 
accordance with this decision. 
. \I l 
-
;) ',\ 
(µ;)\~'', ... _ J;,J)'-~=~ ... ~ .. ~ .... __ . 
Barbara Buchanan 
District Judge 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy.of the foregoing was mailed, postage prepaid, 
and delivered via facsimile transmission, this J#- day of August, 2013, to: 
D. Toby McLaughlin 
BERG & MCLAUGHLIN, CHTD. 
414 Church Street, Ste. 203 
Sandpoint, Idaho 83864 
Fax# (208) 263-7557 
John A. Finney 
FlNNEY, FINNEY & Fll\TNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 31 7 
Sandpoint, ID 83 864 
Fax# (208) 263-8211 
lJeputy Clerk 
__/. 
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D. TOBY McLAUGHLlN, ISB No. 7405 
Berg & McLaughlin, Attorneys at Law 
414 .Church Street. Ste 203 
Sandpoint, ID 83 864 
Telephone: (208) 263-4748 
Facsimile: (208) 263-7557 
Attorneys for Plaintiff 
Zu13 SE? 6 PA 2 . 12 
IN THE DISTRICT COURT FOR TIIB FIRST ruDICIAL DISTRICT OF TIIE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
DUANE R MUELLER, 
Plaintiff, · 
vs. 
CAROLYN HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHWEST 
SHELTER SYSTEMS, LLC., a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 





The Court, pursuant to the Memorandum Decision filed herein on June 5, 2013, and th 
Memorandum Decision & Order re: Defendants' Motion to Reconsider & Motion to Disallo 
Fees and Costs filed herein on August 14, 2013, both of which ai:e incorporated herein b 
reference, 
NOW, THEREFORE IT IS HEREBY ORDERED AND DECREED THAT: 
l. The Plaintiff Duane Mueller is hereby awarded judgment against the Defendant 
Carolyn Hill, Kevin M. Thompson and Philomena Keys, husband and wife, and Northwes 
JUDGMENT-1 
101s· 
Shelter Systems, LLC, jointly and severally, in the amount of Seventy Eight Thousand s· 
1 
Hundred Sixty Four Dollars and 40/100 ($78,664.40); 
3 2. This judgment shall bear interest at the rate of the statutory rate of 5.250% pe 






















DATED this _{Q_ day of September, 2013. 
JUbGlVIENT - 2 
Barbara Buchanan 
District Judge 
10 1 9 
l 
2 CLERK'S CERTIFICATE OF SERVICE 
3 
4 On this day of September, 2013, I caused copies of the foregoing document to be 





address for the listed party: 
John Finney 
Finney, Finney.& Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83864. 
1 o Toby McLaughlin 
Berg & McLaughlin 
11 414 Church Street, Suite 203 
















By Hand Delivery 
[8J By U.S. Mail 
D By Overnight Mail 
E;rBy Facsimile Transmission 
By Hand Delivery 
. JZl By U.S. Mail 
D By Ovemight Mail 
~y Facsimile Transmission 
OHN A. FINNEY 
FINNEY FINNEY & FINNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Phone: (208) 263-7712 
Fax: (208) 263-8211 
ISB No. 5413 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 







CAROLYN HILL, an unmarried ) 
person; KEVIN M. THOMPSON and ) 
PHILOMENA KEYS, husband and ) 
wife; NORTHWEST SHELTER ) 







JEFFREY T. BUCK d/b/a BUCK'S ) 
CONSTRUCTION; BUCK'S ) 
CONSTRUCTION, LLC, an Idaho ) 




Case No. CV-2010-1837 




TO: THE ABOVE NAMED RESPONDENT DUANE R. MUELLER AND THE 
RESPONDENT'S ATTORNEY TOBY MCLAUGHLIN, AND TO THE CLERK 
OF THE ABOVE ENTITLED COURT 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellants CAROLYN HILL, an unmarried 
person, KEVIN M. THOMPSON and PHILOMENA KEYS, husband and wife, 
and NORTHWEST SHELTER SYSTEMS, LLC., a Montana corporation, 
appeal against the above named Respondent to the Idaho Supreme 
NOTICE OF APPEAL - 1 102.1 
Court from the Judgment, entered in the above entitled action on 
September 6, 2013, the Honorable Barbara Buchanan, District 
Judge, presiding. 
2. That the party has a right to appeal to the Idaho 
Supreme Court, and the judgments or orders described in paragraph 
1 above is appealable under and pursuant to Rule ll(a) (1), I.A.R. 
3. A preliminary statement of the issues on appeal which 
the Appellants intend to assert in the appeal; provided, any such 
list of issues on appeal shall not prevent the Appellants from 
asserting other issues on appeal, include: 
1. Did the District Court err in finding and 
concluding that the Plaintiff Mueller had standing 
to sue for trespass when the property was owned by 
his ex-wife? 
2. Did the District Court err in finding and 
concluding that a statutory trespass occurred 
pursuant to Idaho Code§ 6-202? 
3. Did the District Court err in finding that a 
"substantial amount" of materials were placed 
and/or remained across the surveyed boundary line? 
4. Did the District Court err in finding and 
concluding that damages were sufficiently proven 
by a "guess" by an excavator? 
5. Did the District Court err in finding and 
concluding that the Plaintiff Mueller was the 
prevailing party and/or entitled to statutory 
trespass attorney fees pursuant to Idaho Code §6-
202? 
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6. Did the District Court err in awarding dam.ages 
against all the Defendants (including the servient 
estate owner) and not just Kevin Thompson? 
4. Has an order been entered sealing all or any portion of 
the record? NO. If so, what portion? N/A. 
5. (a) Is a reporter's transcript requested? YES. 
(b) The appellants request the preparation of the 
following portions of the reporter's transcript in BOTH hard copy 
and electronic format: The reporter's standard transcript as 
defined in Rule 25(c), I.A.R. 
6. The appellants request the following documents to be 
included in the clerk's record in addition to those automatically 
included under Rule 28, I.A.R.: All filings in the matter. 
7. The appellants request the following documents, charts, 
or pictures offered or admitted as exhibits to be copied and sent 
to the Supreme Court: All Exhibits 
8. I certify: 
(a) That a copy of this notice of appeal has been 
served on the reporter of whom a transcript has been requested as 
named below at the address set out below: 
Name and address: Val Larson 
Bonner County Courthouse 
215 S. First Avenue 
Sandpoint, Idaho 83864 
(b) That the clerk of the district court has been paid 
the estimated fee for preparation of the reporter's transcript in 
the sum of $200.00; 
(c) That the clerk of the district court has been paid 
the estimated fee for preparation of the clerk's record in the sum 
NOTICE OF APPEAL - 3 
of $100.00; 
(d) That the appellate filing fee has been paid in the 
amount of $109.00. 
(e) That service has been made upon all parties 
required to be served pursuant to Rule 20. 
Dated this 
JOHN A. FINNEY 
FINNEY FINNEY & FINNEY, P.A. 
Attorney £or Appellants 
CERTIFICATE OF SERVICE 
I hereby certify that true and correct copies of the 
foregoing were served by deposit in U.S. mail, postage prepaid, 
this 7h ft-- day of September, 2013 and were addressed to: 
D. Toby McLaughlin 
Berg & McLaughlin, Chtd. 
Attorneys at Law 
414 Church Street, Suite 203 
Sandpoint, Idaho 83864 
Val Larson 
Bonner County Courthouse 
215 S. First Ave 
Sandpoint, Idaho 83864 
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By: /.V 
In the Supreme Court of the State of Idaho 







CAROLYN HILL, an unmarried person; ) 
KEVIN M. THOMPSON and PHILOMENA ) 
KEYS, husband and wife, NORTHWEST ) 
SHELTER SYSTEMS, LLC, a Montana ) 







JEFFREY BUCK dlb/a BUCK'S ) 
CONSTRUCTION; BUCK'S ) 
CONSTRUCTION, LLC, an Idaho limited ) 
liability company. ) 
) 
Defendant. ) 
ORDER RE: AMENDED NOTICE OF 
APPEAL 
Supreme Court Docket No. 41452-2013 
Bonner County No. 2010-1837 
The Notice of Appeal filed September 11, 2013 in District Court and September 30, 
2013 with this Court is not in compliance -with Idaho Appellate Rule l 7 that it does not list by 
date and title the hearings requested from the reporter. Therefore, 
IT HEREBY IS ORDERED that this appeal be, and hereby is SUSPENDED 
for Appellant to file an Amended Notice of Appeal in compliance with Idaho Appellate Rule 17. 
The Amended Notice of Appeal shall be filed in the District Court within fourteen ( 14) days from 
the date of this Order or this appeal will proceed on the Clerk's Record only. 
ORDER RE: AMENDED NOTICE OF APPEAL - Docket No. 41452-2013 
0 25 
t:' tcfoJ;t+r 
DATED this _1_ day of Se~r, 2013. 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
District Court Judge 
For the Supreme Court 















OHN A. FINNEY 
FINNEY FINNEY & FINNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Phone: (208) 263-7712 
Fax: (208) 263-8211 
ISB No. 5413 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 










CAROLYN HILL, an unmarried ) 
person; KEVIN M. THOMPSON and } 
PHILOMENA KEYS, husband and ) 
wife; NORTHWEST SHELTER ) 




JEFFREY T. BUCK d/b/a BUCK'S 
CONSTRUCTION; BUCK'S 
CONSTRUCTION, LLC, an Idaho 














Case No. CV-2010-1837 
AMENDED NOTICE OF APPEAL 
I.A.R. 17 
TO: THE ABOVE NAMED RESPONDENT DUANE R. MUELLER AND THE 
RESPONDENT'S ATTORNEY TOBY MCLAUGHLIN, AND TO THE CLERK 
OF THE ABOVE ENTITLED COURT 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellants CAROLYN HILL, an unmarried 
person, KEVIN M. THOMPSON and PHILOMENA KEYS, husband and wife, 
and NORTHWEST SHELTER SYSTEMS, LLC., a Montana corporation, 
appeal against the above named Respondent to the Idaho Supreme 
NOTICE OF APPEAL - 1 
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ourt from the Judgment, entered in the above entitled action on 
September 6, 2013, the Honorable Barbara Buchanan, District 
Judge, presiding. 
2. That the party has a right to appeal to the Idaho 
Supreme Court, and the judgments or orders described in paragraph 
1 above is appealable under and pursuant to Rule ll(a) (1), I.A.R. 
3. A preliminary statement of the issues on appeal which 
the Appellants intend to assert in the appeal; provided, any such 
list of issues on appeal shall not prevent the Appellants from 
asserting other issues on appeal, include: 
1. Did the District Court err in finding and 
concluding that the Plaintiff Mueller had standing 
to sue for trespass when the property was owned by 
his ex-wife? 
2. Did the District Court err in finding and 
concluding that a statutory trespass occurred 
pursuant to Idaho Code§ 6-202? 
3. Did the District Court err in finding that a 
"substantial amount" of materials were placed 
and/or remained across the surveyed boundary line? 
4. Did the District Court err in finding and 
concluding that damages were sufficiently proven 
by a "guess" by an excavator? 
5. Did the District Court err in finding and 
concluding that the Plaintiff Mueller was the 
prevailing party and/or entitled to statutory 
trespass attorney fees pursuant to Idaho Code §6-
202? 
AMENDED NOTICE OF APPEAL - 2 
6. Did the District Court err in awarding damages 
against all the Defendants (including the servient 
estate owner) and not just Kevin Thompson? 
4. Has an order been entered sealing all or any portion of 
the record? NO. If so, what portion? N/A. 
5. (a) Is a reporter's transcript requested? YES. 
(b) The appellants request the preparation of the 
following portions of the reporter's transcript in BOTH hard copy 
and electronic format: The reporter's standard transcript as 
defined in Rule 25(c), I.A.R. The trial was held on March 25-27, 
2013 and the motion for reconsideration hearing was held on August 
2, 2013. 
6. The appellants request the following documents to be 
included in the clerk's record in addition to those automatically 
included under Rule 28, I.A.R.: All filings in the matter. 
7. The appellants request the following documents, charts, 
or pictures offered or admitted as exhibits to be copied and sent 
to the Supreme Court: All Exhibits 
8. I certify: 
(a) That a copy of this notice of appeal has been 
served on the reporter of whom a transcript has been requested as 
named below at the address set out below: 
Name and address: Val Larson 
Bonner County Courthouse 
215 S. First Avenue 
Sandpoint, Idaho 83864 
(b) That the clerk of the district court has been paid 
the estimated fee for preparation of the reporter's transcript in 
the sum of $200.00; 
AMENDED NOTICE OF APPEAL - 3 
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(c) That the clerk of the district court has been paid 
the estimated fee for preparation of the clerk's record in the sum 
of $100.00; 
(d) That the appellate filing fee has been paid in the 
amount of $109.00. 
(e) That service has been made upon all parties 
required to be served pursuant to Rule 20. 
Dated this f day of October, 2013. 
-
i 
I ffe ~·, 
,,;J/lf l"-« r i------,-~, ,···· 
JOHN A. FINNEY } 
FINNEY FINNEY & FINNEY, P.A. 
Attorney for Appellants 
CERTIFICATE OF SERVICE 
I hereby certify that true and correct copies of the 
foregoing were served by deposit in U.S. mail, postage prepaid, 
this---,-.;._- day of October, 2013 and were addressed to: 
D. Toby McLaughlin 
Berg & McLaughlin, Chtd. 
Attorneys at Law 
414 Church Street, Suite 203 
Sandpoint, Idaho 83864 
Val Larson 
Bonner County Courthouse 
215 S. First Ave 
Sandpoint, Idaho 83864 
AMENDED NOTICE OF APPEAL - 4 
V. 
FORM FOR COURT REPORTER FILING A MOTION FOR EXTENSION OF TIME TO LODGE TRANSCRIPT 













Supreme Court No. ____ _ 
District Court No. 
COURT REPORTER'S MOTION 
FOR EXTENSION OF TIME 
---'--=---~--=---"'------"""---'-'c....:::::::--=----=--=------' the court reporter who reported this case, 
hereby moves this Court for an extension of time to prepare and lodge the transcript until 
1. The date for lodging the transcript is"---=--=-~-=-"'-----=---...:....,..--"'"--"-------
2. Were any previous extensions granted in whole or in part? _____ _ 
3. I have completed ____ pages of the transcript out of an estimated total of 
____ pages. 
4. I am requesting and extension of __ ,_.s-_· _ days for the following reasons: 
5. I have contacted counsel for the parties and there is ( ) no objection (__) 
objection by _______________ counsel to the request for the 
extension. 
1031 
6. I was unable to file this motion five days before the transcript was due because: 




BERG & MCLAUGHLIN, CHTD. 
D. Toby McLaughlin, ISBN 7405 
414 Church Street, Ste. 203 
Sandpoint, Idaho 83864 
3 Tel: (208)263-4748 
Fax: (208)263-7557 






















IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOl'.'NER 
DUANE R. MUELLER, 
Plaintiff, 
vs. 
CAROL Y'N HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHW'EST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION: BUCK'S 
CONSTRUCTION, LLC, an Idaho limited 
liability company, 
Defendants. 
PLICATION AND AFFIDAVIT FOR 
T OF CONTINUING GARNISHMENT 
I. APPLICATION 
COMES NOW, the Duane R. Mueller, by and through his attorney of record BERG 
McLAUGHLIN, CHTD., and moves this Court, pursuant to 8-502, for a writ of garnishment i 
the above-captioned matter in Bonner County, Idaho, for the collection of monies due under th 
Judgment entered on September 6, 2013, in favor of Duane Mueller and against Carolyn Hill 
Kevin M. Thompson, Philomena Keys and Northwest Shelter Systems, LLC. 








STATE OF IDAHO ) 
) ss 
County of Bonner ) 
TOBY McLAUGHLIN, being first duly sworn, deposes and says: 
1. That I am a member of the firm of BERG & McLAUGHLIN, CHTD, attorney 
7 for Judgment Creditor herein, and have personal knowledge of the files and records in the cas 


















2. That Judgment was rendered in the above action in favor of Duane Mueller 
and against Carolyn Hill, Kevin M. Thompson, Philomena Keys and Northwest Shelter Systems 
LLC, in the sum of $78,664.40; 
3. That interest has accrued at the legal rate of 5.25% on the judgment from the <lat 
Judgment was rendered through January 6, 2014, in the amount of $1,391.71 ($78,664.40 a 
5.25% per annum= $.11.31 per diem), and that per diem interest ¼ill continue to accrue unti 
debt is paid in full. 
4. Pursuant to LC. § 12-120 (5) and the Judgment, the judgment creditor is entitled t 
reasonable post judgment attorney's fees and costs incurred in attempting to collect on th 
judgment. 
5. From the date the judgment was entered, Plaintiff has incurred $151. 00 in attorne _ 
fees and $20.00 in costs. See a true and correct copy of the Berg & McLaughlin Settlemen 
Statement attached hereto as Exhibit A. 
5. To date, the judgment debtors have made no payments to apply to said Judgment. 
6. Judgment Debtors' last known addresses are as follows: 
Carolyn Hill, 98 Poor Lane, Sandpoint, ID 83864. 
Kevin Thompson, 94 Poor Lane, Sandpoint, ID 83864. 
Philomena Keys, 94 Poor Lane, Sandpoint, ID 83864. 
APPLICATION AND AFFIDAVIT FOR WRIT OF CONTINUING GARNISHMENT - 2 
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1 Northwest Shelter Systems, LLC, 94 Poor Lane, Sandpoint, ID 83864. 
2 7. Upon information and belief, Carolyn Hill is employed by the Bonner County 























8. The amount alleged to be due on the judgment is $80,227.11, which include 
post judgment interest, fees and costs through January 6, 2014 as indicated in the \NTit. 
WHEREFORE, the undersigned counsel for the above-named Plaintiff does hereby reques 
that a Writ of Garnishment be issued. 
DATED this day of January, 2014. 
BERG & McLAUGHLIN; CHTD. 
{ 
SUBSCRIBED AND SWORN to before me this day of January, 2014. 
Notary Public in and for the State of Idaho, 
Residing at: Sandpoint 
My appointment expires: 

























CERTIFICATE OF SERVICE 
On this _t)lay of January, 2014, I caused copies of the foregoing document to be served 
by the following methods on the parties listed below as follows, which is the last ki'lo\vn address 
for the listed party: 
John Finney 
Finney, Finney & Finney, P.A. 
120 E. Lake Street, Suite 317 
Sandpoint, ID 83864 
_ By Hand Delivery 
_ By U.S. Mail 
By Overnight Mail 
Facsimile Transmission 
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Duane Mueller 




Berg & ,,_McLaughlin, Chtd. 
414 Church Street 
Suite 203 
Sandpoint, ID 83864 USA 
Ph:(208) 263-4748 Fax:(208) 263-7557 
RE: Trespass Claim 
DATE DESCRIPTION HOURS 
Sep-09-13 Meeting v.rith Duane Mueller - rejected 0.20 
settlement offer. 
RECORDER: Recorded Judgment 0.30 
Inst#850041 
Dec-13-13 Begin to draft Application for Writ of 0.30 
Execution 
Dec-26-13 Continue to draft Application and Affidavit for 0.60 
Writ of Continuing Garnishment and 
Totals 1.40 
DISBURSEMENTS 
Sep-06-13 Certified copy of Judgment from Clerk's office 
RECORDER: Record certified judgment 
Totals 
Total Fee & Disbursements for all charges on this matter 
TAX ID Number 20-5718527 
PAYMENT DETAILS 
Sep-27-13 Client payment on account 
1038 






















v- .1. ..,J 
Nov-25-13 
Dec-20-13 
Client payment on account 
Client payment on account 








BERG & MCLAUGHLIN, CHTD. 
D. Toby McLaughlin, ISBN 7405 
414 Church Street, Ste. 203 
Sandpoint, Idaho 83864 
STATE OF lflAWli 
- ~ ·--n1,v 
COUNTY OF BONNER 
FIRST ,JUDICiAL DIST. 
,., Tel: (208)263-4748 
.;) 
lul~ JRN 16 RA 11115 
CLERK DIS CT_~~RT 
DEPUTY 
Fax: (208)263-7557 







IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 




















CAROLYN HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and wife; NORTHWEST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 
CONSTRUCTION, LLC, an Idaho limited 
liability company, 
Defendants. 
The Court having received and reviewed the Plaintiff/Judgment Creditor's Applicatio 
and Affidavit for Writ of Continuing Garnishment, having been fully advised in the premises 
and good cause appearing therefore, 
IT IS HEREBY ORDERED, ADJUDGED, A.iXJD DECREED, AND THIS COlJR 
DOES ORDER, ADJlJDGE, AND DECREE: 
1. That a writ of garnishment be issued by the Clerk of the Court in the above 
captioned matter for the collection of monies due under the Judgment entered September 6 
ORDER FOR WRIT OF CONTINUING GARNISHMENT - 1 

























2013, in favor of the Plaintiff, DUANE MUELLER, and against the Defendants, CAROL 
HILL, KEVIN THOMPSON, PHILOMENA KEYS and NORTH\VEST SHELTER SYSTEMS 
LLC; and 
2. That a continuing garnishment is granted in favor of the Plaintiff, DUAN 
MUELLER, and against the Defendants, CAROLYN HILL, KEVIN THOMPSON 
PHILOMENA KEYS AND NORTHWEST SHELTER SYSTEMS, LLC, in relation to an 
wages received by the Defendant CAROLYN HILL through the Bonner County Sheriffs Office. 
DATED this___,"""'- day of January, 2014. 
Barbara Buchanan 
District Judge 




BERG & MCLAUGHLIN, CHTD. 
D. Toby McLaughlin, ISBN 7405 
414 Church Street, Ste. 203 
Sandpoint, Idaho 83864 
Tel: (208)263-4748 
Fax: (208)263-7557 














IN THE DISTRICT COURT FOR THE FIRST JlJDICIAL DISTRICT OF THE 
STATE OF ID_;\.HO, IN Ai~D FOR THE COlJNTY OF BON1'1'ER 
DUM1E R. MUELLER, 
Plaintiff, 
vs. 
CAROLYN HILL, an unmarried person; 
KEVIN M. THOMPSON and PHILOMENA 
KEYS, husband and \\iJe; NORTHVilEST 
SHELTER SYSTEMS, LLC, a Montana 
corporation; JEFFREY T. BUCK d/b/a 
BUCK'S CONSTRUCTION; BUCK'S 
CONSTRUCTION, LLC, an Idaho limited 
liability company, 
Defendants. 
TRJT OF CONTINUING GAR""1SHMENT 






WHEREAS, on the 6th of September, 2013, Plaintiff DUA."l\i"E MUELLER recovered 
Judgment in Bonner County, Idaho, in the above-entitled action against Defendants, CAROL 
HILL, KEVIN M. THOMPSON, PHILOMENA KEYS MTI NORTH\VEST SHELTE 
SYSTEMS, LLC, in the principal sum of $78,664.40. 
AND ·wHEREAS, the principal sum on the Judgment of $78,664.40, plus post judgrnen 
24 interest of $1,391.71, and fees and costs equaling $171.00 through January 6, 2014, equaling th 
25 

























total sum of $80,227.11, plus reasonable attorney's fees and costs incurred to collect on thi 
judgment, is now, as of the date of this Writ, actually due on said Judgment. 
NOW, YOU, THE SAID SHERIFFS, are hereby required to make the said sums due · 
the Judgment, to satisfy said Judgment in lawful money of the United States and to pay th 
Plaintiffs such monies due to the judgment debtors as a result of the judgment debtors' 
employment. 
\VITNESS my hand and seal of said Court his day of January, 2014. 
\\lRIT OF CONTINUING GARNISHMENT - 2 
i\.c"l\TN DUTSON-SATER, BONNER COlJNTY 
CLERK OF THE DISTRICT COURT 
OHN A. FINNEY -
FINNEY FINNEY & FINNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Phone: (208) 263-7712 
Fax: (208) 263-8211 
ISB No. 5413 
STATE Of rn•HO 
COUNTY OF BOMMER 
f\RST JUDICIAL DIST. 





IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 






CAROLYN HILL, an unmarried ) 
person; KEVIN M. THOMPSON and ) 
PHILOMENA KEYS, husband and ) 
wife; NORTHWEST SHELTER ) 
SYSTEMS, LLC. , a Montana ) 
corporation; ; JEFFREY T. ) 
BUCK d/b/a BUCK'S ) 
CONSTRUCTION, LLC an Idaho ) 




Case No. CV-2010-1837 
OBJECTION TO APPLICATION AND 
AFFIDAVIT FOR WRIT OF 
CONTINUING GARNISHMENT 
COME NOW the Defendants (excluding Buck), through counsel, 
and object to the issuance of a writ of continuing garnishment 
and to any writ of execution regarding the Judgment, entered 
September 6, 2013, as follows: 
1. The Judgment is presently upon appeal to the Idaho 
Supreme Court. 
2. The application for continuing garnishment of wages is 
only against the Defendant CAROLYN HILL. 
OBJECTION TO APPLICATION AND AFFIDAVIT FOR WRIT OF CONTINUING GARNISHMENT - 1 
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3. As shown by the record in this matter, CAROLYN HILL's 
only conduct relevant to the award of the judgment is that she is 
the owner of the servient estate adjoining the real property 
presently owned by Plaintiff MUELLER. There was no showing the 
CAROLYN HILL did any affirmative conduct to intentionally 
trespass. All the conduct resulting in the judgment for damages 
and attorney fees was attributable to the Defendant KEVIN 
THOMPSON. 
4. Also shown by the record in this matter, the Plaintiff 
MOELLER was seeking significantly more in asserted damages which 
were declined to be awarded by the District Court. 
5. The Plaintiff MUELLER has not incurred any expense for 
excavation for any of the damages awarded regarding the 
"trespass" in this action. 
6. The Defendant KEVIN THOMPSON previously proposed a 
settlement and/or alternatively a waiver of the posting of a bond 
for a stay of execution upon appeal. The proposal was summarily 
declined. 
7. The Defendant KEVIN THOMPSON is now with the 
application being made, pursuing the necessary bond for a stay of 
execution pending appeal pursuant to I.A.R. 13. 
8. The Defendants request a hearing on the application and 
this objection. 
Dated this day of January, 2014. 
J;~HN A. FINNEY />----
Attorney for Defendants 
OBJECTION TO APPLICATION AND AFFIDAVIT FOR WRIT OF CONTINUING GARNISHMENT - 2 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foregoi~ was served by deposit in U.S. mail, postage prepaid, 
this , : day of January, 2014 and was addressed to: 
D. Toby McLaughlin 
Berg & McLaughlin, Chtd. 
Attorneys at Law 
414 Church Street, Suite 203 
Sandpoint, Idaho 83864 
OBJECTION TO APPLICATION AND AFFIDAVIT FOR WRIT OF CONTINUING GARNISHMENT - 3 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
DUANE R. MUELLER, 
Plaintiff / Respondent, 
VS. 
CAROLYN HILL, KEVIN M. THOMPSON 
and PHILOMENA KEYS; NORTHWEST 
SHELTER SYSTEM, LLC., 
Defendants / Appellants, 
and 





) SUPREME COURT NO. 41452-2013 
) BONNER COUNTY CV2010-1837 
) 













I, R. Ann Dutson-Sater, Oerk of the District Court of the First Judicial District of the 
State of Idaho, in and for the County of Bonner, do certify that the foregoing Record in this 
cause was compiled and bound under my direction and is a true, correct and complete 
Record of the pleadings and documents requested by Appellant Rule 28. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this~ day of ~2014. 
Clerk's Certificate 
R. ANN DUTSON-SATER 
Clerk of the District Court 
(/ \\\\\\1111111111,,,l 
~'''\\t:\ST Ju ,,,,;. 
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IN THE SUPREME COURT OF THE ST ATE OF JD AHO 
DUANE R. MUELLER, ) SUPREME COURT NO. 41452-2013 
Plaintiff / Respondent, ) BONNER COUNTY CV2010-1837 
) 
VS. ) CLERKS CERTIFICATE OF EXHIBITS 
) 
CAROLYN HILL, KEVIN M. THOMPSON 
and PHILOMENA KEYS; NORTHWEST 
















I, R. Ann Dutson-Sater, Clerk of the District Court of the First Judicial District of the 
State of Idaho, in and for the County of Bonner, do hereby certify that the following is 
offered as the Oerk's exhibit on appeal: 
Affidavit in Support of Motion to Compel filed September 26, 2012 
Exhibit List filed November 21, 2012 
Notice of Serving Defendants' First Set of Interrogatories, Requests for 
Production, and Requests for Admission - Exhibit A 
Defendants' First Set of Interrogatories, Requests for Production, and 
Requests for Admission - Exhibit B 
Notice of Service of Plaintiff's Responses to Defendants' First Set of 
Interrogatories, Requests for Production, and Requests for 
Admission - Exhibit C 
Plaintiff's Responses to Defendants' First Set of Interrogatories, 
Requests for Production, and Requests for Admission - Exhibit D 
Photo copy of CD Cover - Exhibit E 
Certificate of Exhibits 1 
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Letter dated 2/8/2012- Exhibit F 
Letter dated 6/12/2012 - Exhibit G 
Plaintiff's Responses to Defendants' First Set of Interrogatories, 
Requests for Production, and Requests for Admission -
Plaintiff's Exhibit #1 
Defendants' Exhibit List filed March 25, 2013 
Aerial Photo Properties - Defendant's Exhibit A 
Judgment and Decree of Divorce - Defendant's Exhibit B 
Quit Claim Deed - Defendant's Exhibit C 
Warranty Deed - Defendant's Exhibit D 
Warranty Deed / Assignment and Assumption - Defendant's Exhibit E 
Warranty Deed - Defendant's Exhibit F 
Photos - Defendant's Exhibit G 
Photos - Defendant's ExMbit H 
Photos - Defendant's Exhibit I 
Photos - Defendant's Exhibit J 
Photos - Defendant's Exhibit K 
Photos - Defendant's Exhibit L 
Photos - Defendant's Exhlbit M 
Plaintiff's Responses to Defendants' First Set of Interrogatories, 
Requests for Production, and Requests for Admission 
- Defendant's Exhibit N 
Plaintiff's Supplemental Responses to Defendants' First Set of 
Interrogatories, Requests for Production, and Requests 
for Admission - Defendant's ExrJbit 0 
Deposition of Duane R. Mueller - Defendant's Exhibit P 
Bonner County Sheriff Deputy Report - Defendant's Exhibit Q 
Bonner County Sheriff Deputy Report - Defendant's Exhibit R 
Diagram - Defendant's Exhibit S 
Photo of Road - Defendant's Exhibit T 
Plaintiff's Second Amended Exhibit Disclosure filed March 25, 2013 
Warranty Deed- Plaintiffs' Exhibit 1 
Quit Oaim Deed - Plaintiffs' Exhibit 2 
W arrar1ty Deed - Plaintiffs' Exhibit 3 
Certificate of Exhibits 2 
Judgment and Decree of Divorce - Piaintiffs' Exhibit 4 
Quitclaim Deed - Plaintiffs' Exhibit 5 
Warranty Deed/ Assignment and Assumption-Plaintiffs' Exhibit 6 
Warranty Deed - Plaintiffs' Exhibit 7 
Warranty Deed - Plaintiffs' Exhibit 8 
Boundary Line Agreement - Plaintiffs' Exhibit 9 
Bonner County Tax Records - Plaintiffs' Exhibit 10 
Bonner County Assessor Records - Plaintiffs' Exhibit 11 
GEO Map - Plaintiffs' Exhibit 12 
Google Map of Poor Lane - Plaintiffs' Exhibit 13 
Various Map - Plaintiffs' Exhibit 14 
Photos of Field - Plaintiffs' Exhibit 15 
Photos of Fence Line - Plaintiffs' Exhibit 16 
Photos of Roadwork in 2008/2009- Plaintiffs' Exhibit 17 
Photos of Alleged Trespass - Plaintiffs' Exhibit 18 
Photos of Survey / Stakes - Plaintiffs' Exhibit 19 
Photos of Vehicle Traffic - Plaintiffs' Exhibit 20 
Photos of Road Work in 2011 - Plaintiffs' Exhibit 21 
Tucker Invoice - Plaintiffs' Exhibit 22 
Tucker Estimate - Plaintiffs' Exhibit 23 
Tucker Invoice - Plaintiffs' Exhibit 24 
Copies of Checks to Tucker - Plaintiffs' Exhibit 25 
Wood's Crushing Invoices - Plaintiffs' Exhibit 26 
Copies of Checks to Wood's Crushing - Plaintiffs' Exhibit 27 
Copies of Checks to Buck's Construction - Plaintiffs' Exhibit 28 
Columbia Estimate - Plaintiffs' Exhibit 29 
Hatcher Enterprises Estimate - Plaintiffs' Exhibit 30 
Lippert Heavy Equipment Estimate - Plaintiffs' Exhibit 31 
Grace Tree Service Assessment - Plaintiffs' Exhibit 32 
Grace Tree Service Invoice - Plaintiffs' Exhibit 33 
Jenkins & Son Tree Farm, Inc. Letter-Plaintiffs' Exhibit 34 
Idaho Forest Stewardship Plan - Plaintiffs' Exhibit 35 
Riparian Assessment Cover Sheet and Summary - Plaintiffs' Exhibit 36 
Bonner County Planning Department Complaint - Plaintiffs' Exhibit 37 
Letter from Jack Hester - Plaintiffs' Exhibit 38 
Letter dated 8/16/2010 from Kevin Thompson- Plaintiffs' Exhibit 39 
Letter from Jim Taylor - Plaintiffs' Exhibit 40 
Letter dated 8/3/2010 from Berg & McLaug1'Jin-Plaintiffs' E:x.hibit 41 
Certificate of Exhibits 3 
Letter dated 1/3/2006 from USDA-Plaintiffs' Exhibit 42 
Letter dated 7/26/2006 from Bill Lillibridge - Plaintiffs' Exhibit 43 
Letter dated 9/17/2008 to Kevin & Carol Thompson- Plaintiffs' Exhibit 44 
Letter dated 9/25/2008 to Gene Weathers - Plaintiffs' Exhibit 45 
Gene Weathers Witness Statement dated 5 / 2000 - Plaintiffs' Exhibit 46 
Letter dated 5/27/2011 to John Finney from Sandy Curtis -
Plaintiffs' Exhibit 47 
Letter dated 7/7/2011 to John Finney from Toby McLaughlin-
Plaintiffs' Exhibit 48 
Letter dated 8/5/2011 to John Finney from Toby McLaughlin -
Plaintiffs' Exhibit 49 
Respondent's Petition for Temporary Order of Protection and Request 
for Hearing - Plaintiffs' Exhibit 50 
Kevin Thompson's, Washington Criminal History Report-
Plaintiffs' Exhibit 51 
Search Results for Northwest Shelter Systems, LLP Pending Changes -
Plaintiffs' Exhibit 52 
2002 NAICS Definitions - Plaintiffs' Exhibit 53 
Search Results for Northwest Shelter Systems, LLP Expired Record -
Plaintiffs' Exhibit 54 
Washington State Department of Revenue State Business Records 
Database Detail - Plaintiffs' Exldbit 55 
Washington Secretary of State entity Search Results Northwest 
Shelter Systems, LLC - Plaintiffs' Exhibit 56 
Montana Secretary of State Information Obtained on Northwest 
Shelter Systems, LLP - Plaintiffs' Exhibit 57 
Montana Secretary of State Information obtained on Northwest Land 
Development, Inc. - Plaintiffs' Exhibit 58 
Montana Secretary of State Information Obtained on Bee Sage, Inc. -
Plaintiffs' Exhibit 59 
Internet Listings for Northwest Shelter Systems, LLC -
Plaintiffs' Exhibit 60 
Photo of Alleged Location of Northwest Shelter Systems, LLC -
Plaintiffs' Exhibit 61 
Photo of Alleged Location of Northwest Shelter Systems, LLC -
Plaintiffs' Exhibit 62 
Photo of Alleged Location of Bee Safe, Inc. - Plaintiffs' Exhibit 63 
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Defendant's Hill, Thompson, a..'ld Keys ~a,.nswers and Responses 
to Plaintiffs First Set of Interrogatories, Requests for 
Production, and Requests for Admission - Plaintiffs' Exhibit 64 
Defendant's Hill, Thompson, and Keys first Supplemental Answers 
and Responses to Plaintiff's First Set of Interrogatories, 
Requests for Production, and Requests for Admission -
Plaintiffs' Exhibit 65 
Defendant northwest Shelter Systems, LLC' s Answers and Responses 
to Plaintiff's First Set of Interrogatories, Requests for Production, 
and Requests for Admission - Plaintiffs' Exhibit 66 
Defendants' Supplemental Discovery Answers and Responses -
Plaintiffs' Exhibit 67 
Defendants' Hill, Thompson, and Keys Answers and Responses to 
Plaintiff's Second Set of Interrogatories, Requests for Production, 
and Requests for Admission - Plaintiffs' Exhibit 68 
Letter dated 8/2/2011 from John Finney to Toby McLaughlin-
Plaintiffs' Exhibit 70 
Dan Larson Site Photos - Plaintiffs' Exhibit 71 
Chris Boza Pictures - Platttiffs' Exhibit 72 
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Copy of KT' s Business Care - Plaintiffs' Exhibit 76 
Affidavit of Toby McLaughlin in Support of Plaintiff's Memorandum 
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IN WITNESS WHEREOF, I pave hereunto set my hand and affixed the seal of the said 
Courtthls /£7/A. day of ~l1 ,2014. 
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